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Preface

My interest in the law of economic liberty was sparked in 2000,
when as a law student, I was asked to investigate a lawsuit in Miami-
Dade County, Florida, filed by prospective cab drivers against the
government agency that regulated the taxi industry.' As I learned
more about the laws regulating taxis, I was shocked to discover
how government frustrates and burdens industrious, hardworking
people who simply seek to earn an honest living for themselves
and their families.

Driving a taxi in Miami is dangerous work. Some neighborhoods
of Dade County—such as the inaptly named “Liberty City”—are so
rough that most cab companies refuse to enter them.? Society Cab,
the only black-owned and black-operated cab company in Dade
County, is usually the only one that will serve Liberty City. “The
other company takes them to Biscayne Boulevard,” one driver told
a reporter, “We take them from there.” When one Hispanic driver
tried to drive for Society Cab, he was robbed and locked in the trunk
of his taxi during his first week on the job.

But it’s also hard even to get into the taxi business in the first
place. To operate a cab in Miami, as in every other major city in the
United States, one must have a license.? Each license (or “medallion”)
allows a person to operate one car. These medallions are issued by
Dade County’s Consumer Services Department. By 2002, CSD had
issued 1,856 such medallions, and the four largest cab companies
controlled between 34 and 49 percent of the cab market.* For about
20 years, the county heavily restricted the market, but in 1998 a new
ordinance created a lottery system to issue 25 new taxi licenses over
the next five years.” Starting in June 2004, new licenses would be
granted every year to keep a 1-to-1,000 taxicab-to-population ratio.
But to enter the lottery required a $400, nonrefundable fee, and the
winner was required to pay $15,000 for the license. Since taxi driv-
ers can hardly afford such steep prices themselves, they lease their
medallions at the rate of more than $500 per week from the handful
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THE RiGHT TO EARN A L1VING

of wealthy businesspeople who own licenses.® As one driver put
it: “You'll spend up to Thursday making that money. Then you're
forced to work the weekend if you want any money for yourself.”

While $15,000 is a lot of money for a taxi medallion, it is noth-
ing compared with the prices in New York City, where medallions
cost as much as $600,000.” In July 2007, when an 80-year-old retired
driver named Ray Kottner gave New Yorkers free rides in his old
Checker cab, he found that passengers tipped so well that he ended
up making more money that way than by charging a fare. Naturally,
this bothered the taxi companies, who didn’t like the competition.
They complained, and the police quickly impounded his car. “This
guy is nothing but a crook, and we are all glad he’s finally off the
streets,” said one driver.?

Laws regulating taxicabs have an especially harsh effect on the
poor and underprivileged. Taxi drivers, particularly in Miami, are
not usually rich white men. In the early 1980s, economist Walter
Williams explained that

A free market in the taxicab industry will not produce a pan-
acea for the disadvantaged. However, it is one small way to
upward mobility for some, which has been cut off by gov-
ernment. As such, it demonstrates again one of the key dif-
ferences between disadvantaged blacks and disadvantaged
ethnic groups of the past. A poor illiterate Italian, for exam-
ple, arriving in our cities in 1925 or 1930 could, if he had
ambition and industry, go out and buy a car and write Taxi
on it. Thus he could provide upward mobility for his family.
Today a poor person of any race would find that industry
and ambition are not enough, if he sought the same path to
upward mobility. He would find the path barricaded by a
license costing $20, $30, or $60 thousand—a considerable
barrier.’

Taxi regulation also affects customers, who are often poor minori-
ties themselves. For instance, Miami’s requirement that all cars be
less than five years old posed a real threat to Society Cab, since many
of Society’s cars are older than that, and its customers cannot afford
to pay the higher prices that the company would need to charge to
replace its cars more often. (The county eventually agreed to exempt
Society from this requirement."’)

xii
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While some taxi regulations exist to protect customers, many if not
most exist for no reason except brazen protectionism. Take licensing
restrictions, for example: taxi companies want to restrict the number
of taxis on the roads in order to keep their prices up. Licensing
laws—and particularly laws that limit the number of licenses avail-
able—are an extraordinarily effective way to accomplish this. Or
price regulations: in Tampa, Florida, to name just one example, taxi
companies persuaded regulators to require limousine companies to
charge at least $40 per ride because they feared that limo driver Dan-
iel Steiner was competing with them by offering cut-rate rides for
sick people who needed transportation to their doctors.” Officials
explained that the minimum price rule existed to “create a balance
between the different transportation service ‘markets’” so that taxis
and limousines would “not directly compet[e] against each other.
This way, both manage to survive in their respective market area
and the ‘balance’ is maintained.”'? In other words, the rule prohib-
its fair competition by an entrepreneur who has a new and cheaper
way of doing things, in order to enforce a market “balance” that gov-
ernment—not the consumer—prefers. Such protectionism isn’t just
a matter of dollars and cents. It's a matter of justice, freedom, and
opportunity. For many people, owning a business is the very defini-
tion of the American dream." But in today’s America, such dreams
are made increasingly difficult by laws and regulations that interfere
with entrepreneurs and in many cases make it easier to get a welfare
check than a paycheck.

As I learned more about the heavy regulation of the taxi industry,
I was shocked to realize that these drivers had virtually no recourse
before the law. Although earlier generations of lawyers and judges
had declared that laws that protect some businesses against fair
competition by others violate the Constitution’s guarantees of due
process and equal protection of the laws, modern-day precedents
create an almost insurmountable barrier to entrepreneurs who try
to challenge such laws. In fact, most lawsuits against even the most
restrictive taxicab licensing regimes have failed because of the strong
pro-government presumption first devised by the Progressives and
finally written into American constitutional law by the New Deal
Supreme Court." That presumption is still largely unquestioned by
both the bench and the legal academy today.
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Equally absurd is the fact that this consensus view is generally
characterized as “liberal,” and that those who endorse it do so on
the ground that it is more sensitive to the needs of the poor and
underprivileged than is the earlier view that the Constitution pro-
tects economic freedom. In other words, serious judicial protection
of economic freedoms, like that which existed before the Progres-
sive Era, would benefit only wealthy elites—those “people at the
top of the heap,”” as one legal scholar puts it—and would harm
lower- and middle-class workers. But the reality is just the opposite:
hardworking men and women, often the poor or members of under-
represented minority groups, need judicial protection from govern-
ment elites and established businesses who use the law to prevent
competition and secure special favors for themselves. What taxi
drivers in Miami needed, and what entrepreneurs nationwide need,
is more protection for their economic liberty. These entrepreneurs are
asking not for a handout but simply to be allowed to practice a gain-
ful trade without unfair interference. They do not believe in abstract
economic theories; they believe in the right to pursue happiness.
They do not need more regulation, more control by bureaucrats,
or more opportunities to “participate” in the regulatory “process.”
They certainly do not need a more “deferential” judiciary. They need
the courts to take their economic freedom seriously.

Ironically, it was Roscoe Pound, one of the intellectuals who laid
the groundwork for the evisceration of economic liberty in the 20th
century, who claimed that judges defending freedom of contract
were out of touch with the practical realities of everyday working
life. A more “realistic” jurisprudence, Pound and his contemporar-
ies claimed, would see that economic freedom was based largely on
legal fictions and that workers actually needed government assist-
ance to protect them from exploitation by employers. A century
later, it is clear that the reverse is true: the Progressive consensus
that prevails today is deaf to the real needs of entrepreneurs. Work-
ers’ right to earn a living is routinely violated by an intrusive regu-
latory state—a state that frequently acts in the service of wealthy,
politically entrenched lobbyists rather than in the interest of all. Yet
Pound’s admirers, today calling themselves “realists,” cling to the
legal fiction that government agencies will conduct their business
in a disinterested and fair manner and will seriously concern them-
selves with the constitutionality of their actions. Pound condemned
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the “formalism” of judges who defended the freedom of contract,
but it is today’s defenders of the regulatory state who adhere to the
formalistic assumption that government actions should be presumed
valid because they represent a “democratic” decision by a thought-
ful representative body. Indeed, the “rational basis” test that courts
now use to evaluate the constitutionality of economic regulations
requires courts to presume that governments regulate in the public
interest, even in the face of powerful evidence to the contrary.*®
Moreover, today’s consensus assumes that individuals who are
burdened by government’s decisions can just “vote the bums out,”
when in reality, individual entrepreneurs and property owners have
almost no chance of prevailing under a political process dominated
by their politically protected competitors. A taxi driver in Florida
has no realistic ability to lobby the legislature to eliminate the pro-
tectionist schemes governing the taxi market, and even less chance
of replacing the bureaucrats who staff the commissions that manip-
ulate—and are regularly manipulated by—the industry. Nor should
they be forced to try. Religious dissenters or people who want to
print or speak controversial viewpoints are not required to ask per-
mission from legislators, because the whole point of freedom of
speech, press, or religion is that one does not have to ask permission
to exercise one’s rights. As the Supreme Court once put it, the rea-
son the Founders wrote the Bill of Rights “was to withdraw certain
subjects from the vicissitudes of political controversy, to place them
beyond the reach of majorities and officials and to establish them
as legal principles to be applied by the courts. One’s right to life,
liberty, and property, to free speech, a free press, freedom of worship
and assembly, and other fundamental rights may not be submitted
to vote; they depend on the outcome of no elections.””” The same
principle should hold true for the right to earn a living, which is an
essential part of the “liberty” guaranteed by the Bill of Rights. If, as
the Supreme Court has often declared, the judiciary has a “special
role in safeguarding the interests of those groups that are ‘relegated
to such a position of political powerlessness as to command extraor-
dinary protection from the majoritarian political process,””'® then
judges certainly should provide protection for those whose right to
earn a living is abridged by unreasonably restrictive licensing laws,
economically senseless price controls, vague tort theories, and other
legal limitations. But thanks to the dubious New Deal theories that
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still dominate the legal world, these hardworking men and women
are barred from judicial protection and told that they must seek
redress from the very political system that has harmed them.

Although I was unable to help Miami’s taxi drivers, their experi-
ence inspired me not only to write this book but also to find ways to
defend economic freedom in the courtroom. As the lead attorney in
the economic liberty project at the Pacific Legal Foundation, I have
had a unique opportunity to observe up close the unfair and often-
ludicrous restrictions imposed on America’s hardest-working citi-
zens. Dozens of the cases described in this book are ones in which I
participated either by representing entrepreneurs or by filing friend-
of-the-court briefs in defense of important economic freedoms. The
opportunity to work with America’s wealth creators, by defending
their moral and constitutional right to earn a living, has been among
the great experiences of my life.

The pages that follow cover a variety of issues relating in dif-
ferent ways to the right to earn a living, proceeding in a roughly
chronological fashion. Beginning with the common-law tradition
of legal protections for economic liberty, we will see how 17th- and
18th-century judges came to recognize the individual right to earn
a living as part of their attack on royal monopolies. Chapters 2 and
3 explain how terms like “monopoly” and “corporation” evolved
over time in ways that, ironically, left the right to earn a living in
a precarious position. Chapter 4 discusses the Constitution’s con-
tracts clause, once among the most important constitutional provi-
sions protecting the right to earn a living, but today largely ignored.
Chapter 5 describes the theory of “substantive due process” and
the most famous—some would say infamous—case addressing
economic liberty, Lochner v. New York,"” while chapter 6 covers the
“rational basis test,” incorporated into the Constitution by the New
Deal Supreme Court as it moved to dismantle the legacy of substan-
tive due process. Today, that test stands as the single largest threat
to the constitutional freedoms of entrepreneurs. The next chapters
address some of today’s most important controversies over the right
to earn a living: Chapter 7 deals with some of the ways government
abuses its powers to protect favored businesses against legitimate
competition; chapter 8 discusses the “dormant commerce clause,”
which forbids states from engaging in economic discrimination; and
chapter 9 deals with the free speech rights of business owners who
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want to advertise their products or services. Chapters 10 and 11 deal
not with constitutional rights but with the ways in which today’s
entrepreneurs are hampered by vague tort theories like “public nui-
sance” and “interference with contract,” as well as by courts that
manipulate or nullify contracts to serve subjective notions of fair-
ness. Chapter 12 discusses regulatory takings, an area of the law
where economic freedom and private property rights strongly over-
lap. Finally, chapter 13 looks forward to what the future might hold
for the right of Americans to pursue happiness by practicing a gain-
ful trade.

xvii






1. “The Most Precious Liberty Man
Possesses”

This book is intended as a general overview of the legal status
of the right of individuals in the United States to engage in gainful
trade, whether as entrepreneurs, investors, corporate directors, or
otherwise. It is not intended as a thorough explanation or defense
of that right in philosophical terms; that task has been undertaken
by many others.! For our purposes, it suffices to say that the right to
earn a living through trade or labor is as much a legitimate aspect
of one’s liberty as the freedom from bodily restraint, the right to
marry, to study, to raise one’s children, to travel, or to worship as one
chooses; indeed, courts of an earlier generation frequently grouped
these rights together when listing examples of constitutionally pro-
tected freedoms.? But a brief look at that right will help us under-
stand its nature and why it is imperative to defend it in the nation’s
courts.

In 1848, a free black man named Willie Winfield appeared before
the Tennessee Supreme Court. Winfield had been jailed under a
Memphis ordinance that prohibited blacks from being out in public
after 10 o’clock at night. Arrested as he walked home from work,
Winfield was fined $10, but he appealed, arguing that the law he
had been arrested under was unconstitutional and void.* Surpris-
ingly for a slave state in the decades before the Civil War, the court
agreed with him. In a decision by Justice William B. Turley,* the court
observed that if such a law had been enforced “against a free white
person, public indignation would have been aroused, and the [city]
would not only have been sued to recover back the fine, but also for
false imprisonment.” And although free black people were “not, it is
true . . . citizen[s] of full privileges in our state,” it was still unjust to
subject them to such laws:

The lot of a free negro is hard enough at best, resulting from
necessity arising out of the relation in which he stands to his
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brethren who are in servitude, and it is both cruel and useless
to add to his troubles by unnecessary and painful restraints
in the use of such liberty as is allowed him. He must live,
and, in order to do so, he must work. Every one knows that
in cities, very often, the most profitable employment is to
be found in the night, loading and unloading steamboats
and other craft, waiting about hotels, theaters, places of
amusement, both public and private, wood-cutting, fire-
making, shoe and boot-cleaning, not to mention the various
handicraft employments, such as that of the barber, etc. All
these things are sources, in large cities, of much profit to the
free man of color, and you necessarily deprive him of them
entirely if you compel him, like a wild beast, to hide his head
in his den from ten o’clock till daylight, under the penalty of
being pursued by watchman and constables for the purpose
of being imprisoned and fined as if he had been committing
a crime against society.’

Justice Turley and his colleagues cited no cases in reaching their
conclusion. Instead, they stood on what they saw as the common-
sense proposition that a person has the right to earn an honest living
for himself and his family, and as long as he doesn’t harm anybody
in doing so, no third party—and no government—should interfere
with that right. This conclusion was not based on any economic
theories but on simple moral philosophy and a long-standing tra-
dition about what it means to be free—a tradition they evidently
considered so pervasive that providing citations and arguments to
support it would have been superfluous. In short, the justices rec-
ognized that the right to earn a living is a central component of the
liberty that makes a free person free. Just as liberty means the right
to speak one’s opinions or to pray in accordance with one’s religion,
so free people have the right to engage in productive enterprises to
support themselves.

Turley was right. As a legal matter, the right to earn an honest
living can be traced far back in the English common law. Almost
two and a half centuries before the Winfield decision, England’s chief
justice, Sir Edward Coke, wrote that the Magna Carta and the com-
mon law protected the right of “any man to use any trade thereby
to maintain himself and his family.”® A century later, that right,
which Coke saw as a traditional right of Englishmen, was among
those that America’s Founders regarded as the natural rights of all
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humanity. The right to “pursue and obtain happiness and safety,”
as Virginia patriot George Mason wrote in 1776—or the right “to
pursue happiness,” as his friend Thomas Jefferson would put it only
months later—is fundamental to human life. Pursuing happiness,
of course, means more than the right either to possess things or to
engage in those pursuits that make us happy—such as educational
or recreational projects or spending time with friends and family. It
also means the right to take steps to provide a better life for oneself
through work, trade, and commercial enterprise.

A contemporary of Willie Winfield put a very human face on
this right in his memoirs. Born a slave, Frederick Douglass recalled
how he escaped the home of his master Hugh Auld, reaching New
York on the Underground Railroad in 1838. Walking the streets of
Rochester, looking for a job, Douglass came across a house where
a pile of coal had just been delivered. He had an idea that he might
make some money, and he knocked at the door, offering to move
the coal inside for the woman who answered. “I was not long in
accomplishing the job,” he wrote, “when the dear lady put into my
hand two silver half dollars. To understand the emotion which swelled
my heart as I clasped this money, realizing that I had no master who
could take it from me—that it was mine—that my hands were my own,
and could earn more of the precious coin—one must have been in
some sense himself a slave. . . . I was not only a freeman but a free-
working man, and no Master Hugh stood ready at the end of the
week to seize my hard earnings.””

Like Justice Turley, Douglass understood the moral case for the
individual’s right to earn a living: All human beings face certain
obstacles in their existence, including limited time and resources,
and the need to obtain subsistence and shelter. Nature does not give
these things to man; he must earn them through his own effort, or
obtain them from others who have expended effort. Either way, his
survival and that of his children depend on the creation of wealth,
through the productive work of his mind and body. And if morality
is to be a guide for human survival, it must place special empha-
sis on those productive virtues by which such wealth is created.
When Master Hugh took away the fruits of Douglass’s labor, he was
asserting the power to control the essence of Douglass’s human-
ity—his creative faculty—and thus treating him as a tool or as an
inanimate object instead of as a fellow human deserving of freedom.

3
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As Douglass’s friend, the abolitionist and U.S. senator Charles
Sumner explained, the “ever present motive power” of slavery was
“simply to compel the labor of fellow-men without wages,” by “exclud-
ing them from that property in their own earnings, which the law
of nature allows, and civilization secures. . . . It is robbery and petty
larceny under the garb of law,” which presumed “that for his own
good,” the slave “must work for his master, and not for himself.”®

The existence of slavery in America—an institution whose essen-
tial moral corruption Abraham Lincoln described as “the same old
serpent that says you work and I eat, you toil and I will enjoy the
fruits of it”*—was an intolerable contradiction from the nation’s
beginning. That contradiction manifested itself socially and eco-
nomically in the difference between the industrious, enterprising
North and the class-structured, static South. Another contemporary
of Douglass, Alexis de Tocqueville, remarked on this difference in
his Democracy in America when he noted that in the slave states “one
might say that society has gone to sleep . . . man is idle,” but in free
states “a confused hum proclaims from afar that men are busily at
work, . . . man appears rich and contented; he works. . . . On the left
bank of the Ohio work is connected with the idea of slavery, but on
the right with well-being and progress; on the one side it is degrad-
ing, but on the other honorable.”" Thus, from an early age, the prac-
tical consequences of economic freedom were clear—but they were
consequences of a moral challenge faced by all humans: whether to
devote themselves to earning a living through productive enterprise,
or to subsist off the compelled labor of others.

Although the legal institution of slavery was swept away with
the Civil War, many of its political and cultural legacies remained.
One important step toward fixing that problem came in 1868, when
the Constitution was amended to protect the “privileges or immuni-
ties” of all Americans, including their common-law right to earn a
living. Where southern states had enacted discriminatory laws to
limit the economic opportunities of former slaves, Congress enacted
the first national Civil Rights Act to ensure that all people “shall
have the same right . . . to make and enforce contracts,” and to “pur-
chase” and “sell . . . real and personal property.”" Only a few years
later, Supreme Court Justice Stephen J. Field would explain that
the right to go into business without being stopped by “disparag-
ing and partial” laws is “the distinguishing privilege of citizens of
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the United States. To them, everywhere, all pursuits, all professions,
all avocations are open without other restrictions than such as are
imposed equally upon all others.” This right, he concluded, “is the
fundamental idea upon which our institutions rest.”'> Government
may regulate businesses to protect the general public, of course, but
Field contended that when laws served simply to protect one busi-
ness against competition by another, or interfered with the right to
earn a living without actually protecting the public welfare, such
laws violated “the right of free labor, one of the most sacred and
imprescriptible rights of man.”*®

Myths about Economic Liberty

But flash forward to 1992, a century and a half after the Win-
field decision, and we find a prominent legal scholar writing the
following:

I do not count the Supreme Court decisions defending con-
tract or property rights from state regulation as Bill of Rights
decisions. None of these cases represents a defense of civil
liberties. The Court merely used libertarian philosophy to
protect the wealthy from progressive legislation. The Court
eventually rejected these economic liberty decisions because
they were not connected to the text of the Constitution or
any philosophy with roots in the history and traditions of
our nation and its democratic process."

This statement is unfortunately typical of the attitude of the
present-day legal academy toward the right to earn a living—a right
that Justice William O. Douglas once called “the most precious lib-
erty that man possesses.”"

In fact, most modern legal academics who have discussed the
history of American law have contended that judicial decisions
upholding contract and property rights were in some way a betrayal
of constitutional values. These academics have forged a consensus
view that economic liberty was, in fact, concocted by ideologically
biased 19th-century judges who acted as “a de facto arm of the capi-
tal-owning class,” and who “invented, through a flash of revelation
known only to them, the notion that due process of law . . . protected
corporations against social legislation.”'® Nineteenth-century judges,
claims one prominent legal historian, “recognized only the ‘liberty” of
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powerful corporations and sweatshop owners.”" Still another charges
that Field and his colleagues were concerned only with rights such
as “property and economic liberty,” because these are the “freedoms
that matter [ ] most to people at the top of the heap.”*® These tool-
of-capitalist judges allegedly used “constitutional legerdemain” to
incorporate the “root-hog-or-die theory of capitalist enterprise” into
the Constitution, thus replacing the “originally humanistic doctrines
of liberal democracy.””” Only with the great judicial shift of the 1930s,
when the courts dramatically turned away from protecting economic
liberty, was “true” democracy restored to the American political sys-
tem. In fact, this theory continues, economic liberty is not actually
liberty at all. The right to engage in trade is simply a privilege that
deserves little or no judicial protection. Legislatures and administra-
tive agencies should be free to regulate economic matters in virtually
any way they wish.

This book challenges that consensus and documents some of the
legal and historical issues surrounding the right to earn a living.?
Although I presume that free markets tend toward greater economic
efficiency and more just outcomes than do centrally organized or
government-controlled economies, and that free individuals make
wiser economic decisions than do government bureaucrats,” this is
not primarily a book on economics, and it is important to empha-
size that point. A great many of the writers who have criticized the
economic liberty decisions in American law—and particularly the
decisions associated with the so-called Lochner era—have claimed
that the judges in such cases were motivated by a commitment to
certain “economic theories” and to the writings of Adam Smith,
Herbert Spencer, and John Stuart Mill. The term “economic substan-
tive due process” was coined to describe these decisions, as though
the judges who wrote them were focusing on questions of supply
and demand, or inflation, surplus, trade balances, and the like. A
parallel accusation is that the judges in the “laissez-faire period”
were “social Darwinists” who believed that the poor ought to be
left alone to suffer and die off, thus ridding society of (in Ebenezer
Scrooge’s immortal words) “the surplus population.”*

Doubtless there were some social Darwinists in the 19th century.
But the judges who decided the economic liberty cases—whether
they be Sir Edward Coke in the Case of Monopolies or Justice Turley
in Winfield, or Justice Field in his many decisions, or Justice Rufus
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Peckham? in Lochner v. New York—were not among them. Hardly
a word of social Darwinism appears in their writings, and it seems
likely that the only Supreme Court justice of his day who was famil-
iar with the doctrine was Oliver Wendell Holmes Jr., who famously
dissented in Lochner. Indeed, modern historians have questioned
whether “social Darwinism” is even a meaningful term; the phrase
was devised by leftist historian Richard Hofstadter, who used it as
an epithet against free-market economists and sociologists he dis-
liked, whether or not those thinkers actually had any affinity for
Darwin, and it is often used to describe people who stood on differ-
ent sides of ideological issues.?* In fact, as Louis Menand explains,
“What looks like Social Darwinism” during this era “was generally
just a Protestant belief in the virtues of the work ethic combined with
a Lockean belief in the sanctity of private property. It had nothing to
do with evolution.”*

Nor were the judges who supported economic liberty writing from
an “economic” perspective. Although many of them were well versed
in the economic literature of their day, these judges rarely relied on or
cited suchbooks. In fact, in the years before the New Deal, the Supreme
Court cited Adam Smith in only four cases, one of which was merely
as a historical note about a law to which Smith had referred.? More
to the point, the decisions modern historians describe as “economic
substantive due process cases” were not about economics but about
legal, moral, and political philosophy. They involved questions about
the definition of the word “liberty,” about the meaning of justice and
the limits of rights, and about whether government interference with
economic choices was legitimate, given certain constitutional protec-
tions. So, too, this book is based on two propositions: (a) the freedom
to make one’s own economic decisions is not primarily rooted in eco-
nomics but in political philosophy and (b) a free society is not a mat-
ter of efficiency but of justice.?”

In his book The Return of George Sutherland, Hadley Arkes empha-
sizes this point in reference to the 1932 case of Adkins v. Children’s
Hospital ® When it was decided, Adkins became the focus of a bat-
tle over the Constitution’s protections for economic liberty, and that
case’s reputation has sunk in the years since. Supreme Court Justice
David Souter even claimed that Adkins bore “the echo of Dred Scott,”
the infamous case that precipitated the Civil War.* But no libel could
ever be more misplaced.
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Adkins was one of a pair of cases challenging a Washington, D.C.,
law that established minimum wages for women. The law did not
apply to men, which naturally enough created an incentive for
employers to discharge women and hire less-expensive male labor.
When it was argued before the Supreme Court, the Adkins case
was combined with the case of Willie Lyons, an elevator opera-
tor at Washington’s Congress Hotel, where she was paid $35 per
month, plus meals. Although Lyons was happy with this arrange-
ment, the minimum-wage law forced the hotel to pay her $71.50 per
month instead, making her services prohibitively expensive for her
employer. As Arkes puts it, “[TThe law, in its liberal tenderness, in its
concern to protect women, had brought about a situation in which
women were being replaced, in their jobs, by men.”*

This was not by accident. The minimum-wage movement had, in
fact, focused on women primarily on the grounds that they were in
need of special protections that men did not need. According to this
argument, men were capable of bargaining with employers for satis-
factory wages, but women were naturally more docile and less likely
to demand higher pay. One of the leading proponents of this argu-
ment was Louis Brandeis, a Progressive lawyer and later Supreme
Court justice, who spent his career as an attorney arguing in favor of
minimum-wage laws and other regulations governing the employ-
ment of women. In Muller v. Oregon,* he had argued that government
had to protect the weaker sex, to aid women in their natural roles
as wives and mothers. The notion that “woman stands on the same
plane with man” and had the same “inalienable right to enter into
contracts,” Brandeis argued, was “gilded sophistry.”*> Women were
“unfitted” for most work, and considering “the duty she owes to the
home and the family,” any law that restricted the number of hours
she could work was a legitimate exercise of government’s power to
protect “the safety, the morals, [and] the welfare of the public.”*

These arguments played well to judges like Justice David Brewer,
who, although otherwise a strong advocate of economic freedom,
believed that women needed special protection from the rigors of
the marketplace. Brewer wrote the decision for a unanimous Court
in Muller, upholding an Oregon law that set the maximum number of
hours that a woman could work. Muller came only three years after
Lochner v. New York,* which had struck down a similar law applied
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to New York bakers; but for Brewer, the Lochner case was different
because the present case involved “a widespread belief that woman'’s
physical structure, and the functions she performs in consequence
thereof, justify special legislation restricting or qualifying the condi-
tions under which she should be permitted to toil.”** Men were able
to make their own economic decisions, so the bakers in Lochner did
not need a paternalistic government to supervise their choices. But it
was “obvious” that a woman “still looks to her brother and depends
upon him.” Given woman'’s inherent incapacity to make economic
decisions, the state had the authority “to protect her from the greed
as well as the passion of man.”* Long hours of work inflict “injuri-
ous effects upon the body, and, as healthy mothers are essential to
vigorous offspring, the physical well-being of woman becomes an
object of public interest and care in order to preserve the strength
and vigor of the race.” In short, the maximum-hours law that Justice
Brewer applauded in Muller and the minimum-wage law challenged
in Adkins were rightly described by Ruth Bader Ginsburg, before she
joined the Supreme Court, as laws “ostensibly [designed] to shield
or favor the sex regarded as fairer but weaker,” but in reality they
were “premised on the notion that women could not cope with the
world beyond hearth and home without a father, husband, or big
brother to guide them.”¥”

Justice George Sutherland rejected this notion in Adkins. As a
“vigorous proponent of women’s rights,”*® Sutherland believed that
women were as capable as men of making decisions for themselves.
The differences between the sexes had diminished in the years fol-
lowing the Muller case. For one thing, women had now been granted
the right to vote. “In view of the great—not to say revolutionary—
changes which have taken place since [Muller], in the contractual,
political, and civil status of women, culminating in the Nineteenth
Amendment, it is not unreasonable to say that these differences have
now come almost, if not quite, to the vanishing point.”* Obviously
women are different from men in some ways, and in “appropriate
cases” those differences might be reflected in the law, but Sutherland
could not accept “the doctrine that women of mature age . . . require
or may be subjected to restrictions upon their liberty of contract
which could not lawfully be imposed in the case of men under simi-
lar circumstances.” A women ought to be emancipated “from the
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old doctrine that she must be given special protection or be sub-
jected to special restraint in her contractual and civil relationships.”*
The challenged law did not implement safety standards or protect
against fraud. It was merely “a price-fixing law, confined to adult
women,” which barred mature and competent adults from making
contracts as they wished. And the consequence of the law would be
to force some female employees “to surrender a desirable [job],” and
to force employers “to dispense with the services of . . . desirable
employee[s].”*!

It should be clear by now how inaccurate it would be to describe
the Adkins decision as based on an “economic” theory, let alone to
claim that it had anything in common with the pro-slavery Dred Scott
case. Adkins contained no economic theory or analysis and was not
concerned with the interactions of supply and demand, except for
Sutherland’s passing mention that the law would put some women
out of work. Instead, it was based on political philosophy: namely,
the classical liberal, or Lockean, views articulated in the Declaration
of Independence and reflected in the Constitution’s references to
“liberty.” Sutherland and his colleagues viewed the minimum-wage
law as a restriction on the freedom of Willie Lyons and other women
to earn a living as they chose. This right—to formulate and agree to
contracts—was not merely a privilege that the government granted
and took away from people. Like the Founders, Sutherland and his
colleagues held that it was part of the natural liberty to which all
people are entitled by their very humanity.

The Declaration of Independence said that all men are endowed
by their creator with inalienable rights, including liberty. Gradu-
ally, American society had acknowledged that women were equally
endowed with those rights. And since that liberty was a given—since
all people were naturally free—the state bore the burden of proving
the necessity of interfering with it. A century earlier, James Madison
wrote: “In Europe, charters of liberty have been granted by power.
America has set the example and France has followed it, of charters
of power granted by liberty.”** In other words, in the United States,
people were presumed free to act as they chose—including agree-
ing to economic transactions—unless government could give a good
reason to prevent them from doing so (such as that the trade was
fraudulent, or unreasonably dangerous). Firmly grounded in this
natural rights tradition, Sutherland wrote in Adkins that, although
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government could regulate economic activities to protect the gen-
eral public, “freedom of contract is, nevertheless, the general rule
and restraint the exception, and the exercise of legislative author-
ity to abridge it can be justified only by the existence of exceptional
circumstances.”*® Where such circumstances did not exist, a law
depriving a person of the right to earn a living violated the Consti-
tution’s protections for liberty.

The Progressive Assault on Economic Liberty

As we shall see in greater detail in chapters 5 and 6, the early 20th
century witnessed the advent of a political movement called Pro-
gressivism, which, among other things, focused on increasing the
degree of government control over what was viewed as the chaotic
and disorganized nature of private life in the United States—a “dis-
order” simply reflecting individual freedom of choice. Progressives
promoted an ambitious agenda of government expansion to remedy
a host of perceived evils—everything from unsafe food and drugs to
disparities of wealth and the availability of alcohol. The Progressives
based their program on the belief that collective decisionmaking
was more efficient and just than individual freedom; they rejected
the idea that individual freedom was the natural state of mankind or
that the burden of proof rested on those who would limit a person’s
freedom. In a 1924 commentary on the Adkins decision in the Harvard
Law Review, for example, law professor Thomas Reed Powell attacked
Sutherland’s belief in the natural right to make contracts. “No such
doctrine is stated in the Constitution,” Powell wrote. “[R]egulation
has long since become the rule, and freedom the exception. Whence,
then, comes the rule that Mr. Justice Sutherland reveals? Needless to
say, it comes from Mr. Justice Sutherland. It represents his personal
views of desirable governmental policy.”*

Such an attitude was common among Progressive legal theorists,
who adhered instead to what Powell called “legislative freedom
from judicial restraint.”# In their view, decisions like Adkins got
the Constitution’s priorities backward. The Progressives empha-
sized government authority before individual freedom: to them, the
majority’s power to enact its preferences into laws was more essen-
tial than individual rights—indeed, it was the source of individual
rights.* The Founders, by contrast, believed that individual rights
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had priority, while democracy was valuable only if it served the
purpose of protecting those rights: the Constitution, after all, had
explicitly declared liberty to be a “blessing,” but had placed many
stringent limits on the powers of democratic majorities.*

In addition, the Progressive critique of the right to earn a living—
or “liberty of contract” as it was called—held that such freedom was
really illusory because a worker could not realistically be said to bar-
gain with an employer for acceptable terms in an employment agree-
ment. Workers like Willie Lyons didn’t really have a choice about
accepting whatever deals were offered them, no matter how oppres-
sive or unfair. A more “realistic” view of the marketplace would
uphold the legislature’s power to protect them from unfair bargains.
Roscoe Pound, one of the leaders of the new “realist” school of legal
thought, contended that the right of workers to enter into contracts
as they saw fit was “utterly hollow.”*® The persistence of such a right
in American law was due, Pound wrote, to “an individualist con-
ception of justice, which exaggerates the importance of property and
contract, exaggerates private right at the expense of public right, and
is hostile to legislation.”* He admitted that this individualism was
“the theory of our bills of rights,”* but argued that modern scholars
had unmasked this theory as senseless philosophical speculation. His
contemporaries agreed: today’s political philosophers, wrote Charles
Edward Merriam in 1903, rejected “the idea that liberty is a natural
right” and now viewed individual rights as having “their source not
in nature, but in law.”** “I do not wish to be understood as attaching
any constitutional or moral sanction” to the right to earn a living,
noted Justice Brandeis in a dissent written three years before Adkins
was decided. “All rights are derived from the purposes of the society
in which they exist; above all rights rises duty to the community.”>

Having rejected the idea of natural rights, the Progressives held
that the freedom to engage in a trade was really just a permission,
which could be revoked when the government saw fit. In addition,
the Progressives shared three other ideas that would fundamentally
change the relationship of the individual to the government.>* One
was that the Constitution is a “living document,” which changes to
suit the exigencies of the moment. Another, closely allied with the
first, was that courts should avoid interfering when legislatures enact
laws restricting individual rights—the idea of “judicial restraint.”
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The third was the idea that government exists not to secure indi-
vidual rights but to shape society into the form that the collective
found most pleasing.

Thus, during the Progressive Era, regulation of the economy
expanded beyond what previous generations could have conceived
possible. Government’s primary role was now viewed as the shap-
ing of society rather than the protection of individual rights; it was
to provide people with the necessities of comfortable living and to
employ its coercive powers not merely to protect but to shape and
even create individual personalities.® No longer a potential threat
to freedom, autonomy, and dignity, the state was seen as the origi-
nator of these values, and because it created them, the government
was also allowed to manipulate individual choices. For the Pro-
gressives, in fact, legal restrictions on liberty, or redistributions of
property, were not really limits on freedom at all but expansions
of a newly defined concept of freedom: the freedom to participate
in collective decisions about how society should be governed and
individual rights manipulated. Minimum wages, maximum-hours
legislation, restrictions on prices and interest rates, occupational
licensing requirements, and other economic controls were enacted
alongside food and drug laws and workplace safety regulations.
While some of the Progressives’ innovations were reasonable and
necessary protections against fraud and dangerous practices, many
others were enacted out of a visionary zeal to do good—a zeal that
often backfired. Many of their programs were enacted under the
pretext of protecting society against harms inflicted by business
concerns when in fact they only protected businesses against fair
competition from outsiders. Historian Gabriel Kolko contends,
“It is business control over politics . . . rather than political regu-
lation of the economy that is the significant phenomenon of the
Progressive Era.”*® Throughout the early 20th century, businesspeo-
ple frequently obtained monopoly protections under the guise of
regulation—a phenomenon that has only become increasingly com-
mon in the decades since.

This outcome is not surprising. The Progressives failed, among
other things, to recognize the fullimplications of the fact that there are
two fundamentally different ways to decide how to use resources in
society: the economic and the political. Choices about how to use raw
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materials, capital, or labor can be made either through individual
decisions or through the commands of a government. If the former,
the resources will be put to those uses that pay for themselves—that
is, the uses that producers and consumers agree are most productive
of their happiness or that best suit their needs. In the latter case, by
contrast, such decisions will be based on political considerations—
considerations that do not take into account the needs of consumers,
or that prioritize other matters instead.”

The point can be clarified by a simple thought experiment. Imag-
ine that there is a vacant lot in a neighborhood that can be used as
the site for either a hardware store or a daycare center. If the lot’s
owner is left free to decide how to use the property, he may choose
to build a store. Consumers who have no need for hardware, how-
ever, will not shop there, leading him to close down and convert the
property into a more profitable daycare center. Consumers and the
owner make the ultimate decision by freely choosing between them-
selves how to use the property in a way that optimally serves their
different needs. But now suppose that the city council is to decide
the ultimate use of the vacant property. In such a case, the property’s
use will be determined not by reference to consumer need but by
political considerations: city council members will respond to influ-
ential interest groups, or to petitions and protests by vocal minori-
ties. They may be influenced by personal or corrupt motives. And
if the government decides to build a hardware store, the fact that it
does not turn a profit will create no incentive for the government to
convert it into a daycare center, because thanks to its taxing power,
the government is not concerned with profit and loss; the costs of its
economically wasteful choice to build a hardware store are borne by
citizens, not by the politicians who made that decision. Consumers
will therefore be stuck with a hardware store they do not want and
will not get the daycare center they do want.

This same fundamental dichotomy—decisionmaking through the
economic or the political process—runs through every economic
decision, from the use of land to disputes about who should practice
different trades, to choices about the prices that can be charged for
goods or the wages that can be earned by workers like Willie Lyons.
Decisions like these can be made either by individuals freely deciding
for themselves or by politicians, who make their choices by reference
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to lobbying and political influence, not the demands of the consumer,
and who are insulated from the real costs of their determinations.

Many Progressives naively believed that shifting decisionmaking
from the market to the political arena would be more scientific or
objective, and that expert decisionmakers would pay greater attention
to the true needs of the public. But the result was just the opposite:
politically influential groups—big businesses, labor organizations,
and politically powerful but economically unproductive lobbyists—
quickly learned how to game the system, using the state’s regulatory
powers to benefit themselves at the expense of consumers. Power-
ful businesses were liberated from the discipline of the market and
were instead subjected to the far more lenient, far less public realm
of politics.®

At first, Progressive ideas were resisted by a judiciary that fol-
lowed older traditions of free choice and limited government.
Thus, the Progressive Supreme Court justices were generally in the
minority, writing dissenting opinions as they did in Adkins. But in a
series of cases beginning in 1934, the Supreme Court quickly reversed
course, upholding some of the most sweeping economic controls
ever enacted by government. Although the Court still protected eco-
nomic freedom against some of these intrusions—most notably in
the Schechter Poultry case of 1935, one of the last cases to hold an
important New Deal program unconstitutional®—a new paradigm
had taken hold by the close of the decade. Laws that restricted the
freedom to engage in a lawful occupation, to trade for economic
gain, or to hold and sell property were subject only to a loose, almost
nonexistent level of judicial protection. In fact, the Court explicitly
abandoned the presumption that motivated Sutherland’s Adkins
opinion: that individuals were endowed with natural liberty and
that the government was required to justify its interference with
that liberty. Instead, even where there was no evidence showing that
there was good reason to limit economic freedom, courts would pre-
sume that the law was necessary and proper: “regulatory legislation
affecting ordinary commercial transactions is not to be pronounced
unconstitutional unless in the light of the facts made known or gen-
erally assumed it is of such a character as to preclude the assump-
tion that it rests upon some rational basis within the knowledge and
experience of the legislators.”*
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In other words, the burden was on the individual to prove that
there could be no rational reason for the law. The right to earn a
living was transformed into a privilege that could be revoked when-
ever politicians decided that doing so would be a good idea. And
this remains the state of the law today. But although they may try
hard to avoid it, judges will sooner or later have to face the fact that
the right to earn a living free from unfair government meddling is
an essential component of our cherished right to pursue happiness.
That day must bring about a new birth of freedom.
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2. “Corporations” and “Monopolies,”
Part I: 1602-1870

As with many of the rights that Americans take for granted
today, the right to earn a living without unreasonable interference
was won mostly as a result of conflict between English nobles and
the Crown. Although the right was recognized on occasion long
before,' it was really during the reign of Queen Elizabeth I and her
successors that lawyers, judges, and intellectuals came to acknowl-
edge that people have the right to work for their subsistence, to
open their own businesses, and to compete against one another,
without government’s interceding to confer special benefits on
political favorites. The law’s recognition of this right originated
in conflicts over the monarchy’s power to grant unique trading
privileges to groups of political insiders, thereby prohibiting open
competition. Gradually, these monopolies became delegitimized,
and the right to economic liberty became a staple of the English
common law.

Throughout the 17th and 18th centuries, this right was widely
acknowledged by courts, although it was often violated in prac-
tice. But beginning at the close of the 19th century, political and
economic theory reversed course, and government power began to
gain ascendancy over the individual’s right to pursue happiness.
Today, an entrepreneur’s right to go into business or to operate that
business free from government meddling is widely ignored, and
although some vestiges of the anti-monopoly tradition remain—for
example, in the context of “noncompetition” agreements—modern
government is at liberty to violate a citizen’s right to earn a living
almost at will. To trace the strange historical route of the right to earn
a living, we must look at how the common law evolved, in particu-
lar at the way historical circumstances altered the meaning of two
important terms: “monopoly” and “corporation.”
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The Common Law and Monopolies

In 1602, Thomas Allen made and sold a half-gross of playing cards
in London for 16 shillings.® This was illegal, because Edward Darcy
held a patent on the making and selling of cards, which Queen
Elizabeth had granted to Ralph Bowes in 1576 and which Darcy later
purchased. Allen was brought up on charges and was prosecuted by
Attorney General Sir Edward Coke, who would go on to become one
of the most influential legal scholars of all time. But the court refused
to convict, concluding that the monopoly was an illegal violation of
the Magna Carta. Darcy v. Allen,* also called The Case of Monopolies,
became one of the most well-known precedents in the common-law
canon, and for generations courts would rely on it to strike down
monopolies in a variety of occupations. In 1615, after he had become
Lord Chief Justice of England, Coke relied on that precedent when
declaring, in The Case of the Tailors of Ipswich,® that

at the common law, no man could be prohibited from work-
ing in any lawful trade, for the law abhors idleness, the
mother of all evil . . . especially in young men, who ought
in their youth, (which is their seed time) to learn lawful sci-
ences and trades, which are profitable to the commonwealth,
and whereof they might reap the fruit in their old age, for
idle in youth, poor in age; and therefore the common law
abhors all monopolies, which prohibit any from working in
any lawful trade.®

Cases like these were a focal point in the conflict between the
Crown and the courts in the years after Queen Elizabeth’s death.
Her successor, James I, advanced an even more absolutist vision
of royal authority. In James’s view, the king ruled by divine right,
with Parliament as merely an advisory council. Opposing him was
a group of political leaders who argued that Parliament’s role was
more central and that it and the tradition of English law limited the
king’s power. This group came to be called Whigs, and one of their
most articulate spokesmen was Sir Edward Coke. Although James
appointed Coke as chief justice, the two distrusted each other, and
Coke regarded James’s willingness to imprison political enemies
without proper trial and to issue commands without parliamentary
backing as dangerous corruptions of the traditions of English law.
The confrontation between the two men became intense at times.
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In one incident—memorialized today in a sculpture on the bronze
doors of the United States Supreme Court—Coke told the king that
the Crown was subservient to the laws of the realm. No, James
responded, “the king protecteth the common law.” When Coke per-
sisted, James flew into a rage. “A traitorous speech!” he shouted.
“The King protecteth the law, and not the law the King! The King
maketh judges and bishops. If the judges interpret the laws them-
selves, and suffer none else to interpret, they may easily make, of the
laws, shipmen’s hose!””—meaning that the laws would develop so
many exceptions and complications that they would soon resemble
the shredded stockings worn by sailors. Coke immediately apolo-
gized, but after he issued more legal decisions challenging James’s
authority, the king removed him from the court.

Among the decisions that led to Coke’s removal were several chal-
lenging the king’s power to grant trade monopolies. These monop-
oly franchises, also called patents, allowed certain businessmen the
exclusive right to engage in a particular trade and severely pun-
ished would-be competitors. More than a century later, Adam Smith
described one of the more extreme examples of these monopolies:
“the exporter of sheep, lambs, or rams, was for the first offence to
forfeit all his goods for ever, to suffer a year’s imprisonment, and
then to have his left hand cut off in a market town upon a market
day, to be there nailed up; and for the second offence to be adjudged
a felon, and to suffer death accordingly.”®

Monopolies offended the Whigs for three primary reasons. First,
they were granted by the king without parliamentary backing, con-
trary to the Whig belief that royal power could be exercised only
in conjunction with Parliament. Coke and others believed that
England’s monarch had only a limited prerogative and that royal
authority depended on parliamentary support. Patents, including
monopolies, expanded the king’s independent power, giving him
an opportunity to avoid the responsibility of bargaining with Par-
liament. He could instead bribe the opposition by granting them
monopoly privileges. Second, monopolies prohibited workers from
engaging in trades that would benefit both themselves and the econ-
omy of England. By limiting the right to compete, monopolies raised
prices for consumers and deprived society of the skills that entrepre-
neurs had to offer.” As one court put it in 1727, rules restraining eco-
nomic freedom are “not to be endured” if they “prevent the exercise
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of [the trade] anywhere . . . because the public loses the benefit of the
party’s labor, and the party himself is rendered a useless member of
the community.”"® Third, monopolies exploited government power
for the private welfare of particular individuals rather than for the
benefit of the society in general. The king was supposed to protect
the whole realm rather than governing in his own self-interest or
exploiting royal power to benefit his friends.

The Whig anti-monopoly tradition was only partly grounded on
an inchoate theory of free-market economics. Rather, as William
Letwin explained, the common law’s recognition of the right to pur-
sue an occupation without unreasonable interference was based on
“the feeling that a man should not be denied the means to earn a
living: he and his family ought not to starve, his neighbors ought
not to be burdened by supporting him, and the Crown should not be
deprived of his contribution to the nation’s wealth and power.”"

After being removed from the court, Coke was elected to Parlia-
ment, where he authored the Statute of Monopolies, a law prohib-
iting the Crown from granting exclusive trade privileges in most
cases.”? Enacted in 1623, it became a landmark of English law. Two
centuries later, New York Chancellor James Kent would call it the
“Magna Charta of British industry,” because it “contained a noble
principle, and secured to every subject unlimited freedom of action,
provided he did no injury to others, nor violated statute law.”*

But Coke’s assault on monopolies did not end with the passage
of his statute. In retirement, he wrote an important set of legal trea-
tises called The Institutes of the Laws of England in which he excoriated
the royal monopoly system: “all grants of monopolies are against
the ancient and fundamental laws of this kingdom,” he wrote. “[A]
man’s trade is accounted his life, because it maintaineth his life;
and therefore the monopolist that taketh away a mans trade, taketh
away his life.”* But “no man ought to be put from his livelihood
without answer.”"® Referring to Darcy v. Allen, he argued that eco-
nomic freedom was guaranteed by the Magna Carta’s “law of the
land” clause:

[1]f a grant be made to any man, to have the sole making of
cards, or the sole dealing with any other trade, that grant is
against the liberty and freedom of the subject, that before did,
or lawfully might have used that trade, and consequently
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against this great charter [i.e.,, Magna Carta]. . . . Generally
all monopolies are against this great charter, because they are
against the liberty and freedom of the subject, and against
the law of the land.’

Coke’s challenges to royal authority placed him among the radical
intelligentsia of his generation. Late in life, he helped write the Peti-
tion of Right, a demand for limits on royal authority, which was pre-
sented to King Charles I in the years leading up to the English civil
war.’” When Coke died, Charles had his papers searched to ensure
that nothing seditious might later be published.’ Yet Coke’s reputa-
tion flourished, thanks to the Institutes, which became the standard
textbook of law students in England and America and was studied
closely by such lawyers as John Adams, John Marshall, James Wilson,
and Thomas Jefferson. Jefferson in particular gagged on Coke’s
hard-to-read style' but credited his “uncouth but cunning learning”
with raising a generation of revolutionary lawyers in America.”

Coke was not the only judge to resist royal monopolies in 17th-
century England. In cases like the Weaver of Newbury’s Case,” The
Case of the Bricklayers,” and others,” courts struck down monopolies
as violations of the right to earn a living. In Colgate v. Bacheler, for
instance, the court held:

[TThis condition is against law, to prohibit or restrain any
to use a lawful trade at any time . . . for as well as he may
restrain him for one time . . . he may restrain him for longer
times . . . being freemen, it is free for them to exercise their
trade in any place. . . . [A party] ought not to be abridged of
his trade and living.*

Such cases developed into an anti-monopoly tradition that recognized
the dangers inherent in allowing the practitioners of a trade to use
law to exclude their rivals. When newcomers are not allowed to enter
a marketplace, they are deprived of the opportunity to earn a liv-
ing, and the general public is deprived of the competition that would
decrease prices and increase the availability of goods and services. Of
course, government and industry groups might protect consumers
by regulating the quality of products and services, but they should
not be able to pervert this power for their own benefit.”
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The Whig anti-monopoly tradition prohibited not only royal
“patent”-style monopolies created by government but also
monopoly-like arrangements formed by private agreements. These
were known as “agreements in restraint of trade”: that is, contracts
in which parties agreed not to do business with some other person
or group. Boycotts and similar agreements to withhold goods and
services caused some of the same problems as government-created
monopolies: they inhibited competition and deprived society of use-
ful goods and services. If all the merchants in an area agreed among
themselves not to hire a man, for example, his ability to earn a living
would be imperiled. One common type of contract in restraint of
trade was imposed in apprenticeship agreements. These contracts—
which today would be called “noncompetition clauses”—promised
the master that in exchange for training, the apprentice would not
set up shop next door to the master or otherwise go into competition
with him once he learned the trade. Courts regarded these agree-
ments with skepticism and often invoked the apprentice’s right to
earn a living as a reason for refusing to enforce them.

But prohibiting boycotts or similar agreements also posed some
problems. Buyers, after all, could not be forced to shop at a particular
store if they chose not to, and a business owner could not be forced to
hire a particular employee. Truly consensual refusals to deal differ
from government-created monopolies in that a person who is ostra-
cized by a group of businesses or boycotted by customers has not had
his rights violated, and in most cases he still retains the ability to do
business in some form, perhaps by persuading consumers to return
to him, by improving quality, or by moving to a new location. These
options are not available to someone who is barred from the market
by a government monopoly or is legally prohibited from entering a
trade. Such a person’s freedom of choice has been violated.

Courts therefore devised different rules for judging the validity of
genuinely consensual agreements that restrained trade, as opposed
to nonconsensual, government-imposed monopolies. Contracts in
restraint of trade were permitted as long as they were “reasonable,”
and noncompetition agreements were valid if they were supported
by consideration—meaning that each side received some genuine
benefit in the transaction—and if they were geographically limited.?
Government-imposed monopolies, on the other hand, which barred
a person entirely from entering trade, were illegal in most cases.
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Trade groups nevertheless often colluded to make it difficult for
newcomers to enter a profession. Restricting entry into a profes-
sion kept up the rates that practitioners could charge clients. These
practitioners often devised burdensome apprenticeship rules that
made it harder for the new and unskilled to practice a trade. At a
time when the economy of England was organized on mercantilist
principles, the guild system prevailed as a sort of early labor union,
controlling particular industries and setting the terms on which
newcomers could enter a given trade. These guilds used their licens-
ing power to create artificial scarcity in the market, thereby increas-
ing the prices that they could charge. Following their earlier rulings
against limiting competition, courts often declared these “bylaws”
illegal as well. In one case, Lord Coke struck down a guild rule
that required extensive training for any person seeking to go into
the upholstery trade. The upholsterers argued that the training was
required to protect the public from incompetent practitioners, but
Coke rejected this proposition: “no skill there is in this, for he may
well learn this in seven hours.””” He concluded with a lucid expla-
nation of the common law’s balance between consumer protection
and economic freedom:

[Bl]y the very common law, it was lawful for any man to use
any trade thereby to maintain himself and his family; this
was both lawful, and also very commendable, but yet by the
common law, if a man will take upon him to use any trade,
in which he hath no skill; the law provides a punishment for
such offenders, and such persons were to be punished in the
court leet [i.e., by tort lawsuits].?

Coke cited the example of a blacksmith who injured a horse because
he was not skilled in his trade—proper legal redress, he explained,
was already available in the form of a suit for damages. “Unskilful-
ness is a sufficient punishment for him.”* But the possibility that a
practitioner might do a bad job was not a good excuse for restricting
economic freedom, raising costs to consumers, and depriving entre-
preneurs of economic opportunity.

The Right to Earn a Living as a Natural Right

The American Revolution brought an important change in the
understanding of the right to earn a living. Where English courts had
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often protected this right out of a nationalistic concern for increasing
the wealth of the realm, America’s Founders saw the right to earn a
living not as a matter of privilege or of public policy but instead as
a matter of natural freedom. “Every one,” wrote Thomas Jefferson,
“has a natural right to choose for his pursuit such one of them as he
thinks most likely to furnish him subsistence,”* and the “first prin-
ciple of association” was “the guarantee to every one of a free exer-
cise of his industry, and the fruits acquired by it.”*' Likewise, James
Madison explained that the primary evil of monopolies was that
they restricted an individual’s natural right to earn a living through
gainful trade: “That is not a just government, nor is property secure
under it, where arbitrary restrictions, exemptions, and monopolies
deny to part of its citizens that free use of their faculties, and free
choice of their occupations, which not only constitute their prop-
erty in the general sense of the word; but are the means of acquiring
property strictly so called.” In addition, monopoly laws or restric-
tive licensing schemes were often used to give economic favors to
politically influential lobbyists, violating the principle of equality:
“What must be the spirit of legislation where a manufacturer of linen
cloth is forbidden to bury his own child in a linen shroud, in order
to favor his neighbor who manufactures woolen cloth[?]; where the
manufacturer and wearer of woolen cloth are again forbidden the
economical use of buttons of that material, in favor of the manufac-
turer of buttons of other materials[?]!”3

In fact, the right to earn a living appears in the Declaration of Inde-
pendence. Where John Locke had originally described fundamental
rights as “life, liberty, and estate,” Jefferson changed the wording to
“life, liberty and the pursuit of happiness.” Although some scholars
continue to debate the significance of this change, it was most likely
intended to refer, among other things, to the individual’s right to pur-
sue a trade and thereby improve his position in life.*® The Founders
believed that among the most important liberties was the individu-
al’s right to go into business and keep the fruits of his labor. Only a
month before the Declaration of Independence was issued, Jefferson’s
friend George Mason had written the Virginia Declaration of Rights,
declaring that “all men are by nature equally free and independent,
and have certain inherent rights,” including “the enjoyment of life
and liberty, with the means of acquiring and possessing property, and
pursuing and obtaining happiness and safety.”* Property rights, in
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fact, were viewed primarily as a function of the right to earn a living.
“The personal right to acquire property, which is a natural right,”
said James Madison a half-century after the Revolution, “gives to
property, when acquired, a right to protection, as a social right.”*
Professor Thomas West explains in his book Vindicating the Founders
that Jefferson, Madison, and others saw liberty as including “the lib-
erty to acquire property,” and their defense of property rights rested
not on notions of economic efficiency or class hierarchy but on the
notion that “it is part of liberty.”?

This reevaluation of economic choice as a natural or moral right
instead of a merely national tradition coincided with a deeper
understanding of the social and economic effects of such freedom.
Adam Smith, a Scottish moral philosopher who believed that eco-
nomic choice was “the most sacred and inviolable” of rights, argued
that monopolies were a “manifest encroachment upon the just lib-
erty both of the workman, and of those who might be disposed to
employ him.” Smith argued that as a moral matter, economic choices
should be “trusted to the discretion” of workers and employers.” But
Smith also pointed out the social and economic problems caused by
monopolies, summing them up in a famous sentence: “Consump-
tion is the sole end and purpose of all production; and the interest of
the producer ought to be attended to, only so far as it may be neces-
sary for promoting that of the consumer.”*® Government should not
concern itself with protecting businesses against competition, Smith
argued; instead, a wise economic policy sought to promote wealth in
general, which meant encouraging competition and ensuring that con-
sumers could obtain what they needed, even if it sometimes put less-
competitive producers out of business. To subsidize unproductive or
unsuccessful businesses, relieving them of the pressure to compete
fairly for the consumer’s money, ultimately harms the consumer,
Smith argued. He excoriated the “absurd and oppressive monopo-
lies” that “merchants and manufacturers had extorted from the leg-
islature,”* which, by restraining the supply of needed goods and
services, forced people to pay more for the things they needed. This,
Smith wrote, both restricted the creation of wealth and violated prin-
ciples of justice: “To hurt in any degree the interest of any one order
of citizens, for no other purpose but to promote that of some other, is
evidently contrary to that justice and equality of treatment which the
sovereign owes to all the different orders of his subjects.”*
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Changes to the Definition of “Corporation”

In Smith’s eyes, one leading culprit with regard to such unfair
actions was the corporation. Corporations, Smith argued, were
established by “prerogative of the crown” in an effort to “restrain([]
that free competition” that would otherwise lead to a “reduction of
price[s] and consequently of wages and profit.”*' But Smith’s use
of the word “corporation” can mislead today’s readers because in
the century after Smith wrote, the concept of a “corporation” under-
went important changes. Coined in the medieval era, the word
“corporation” originally referred to a very different type of organiza-
tion than today’s for-profit business association. As the 18th-century
legal scholar William Blackstone explained in his Commentaries on
the Laws of England, a corporation was any legally created entity
designed to transfer rights and privileges indefinitely to a person
and his successors. “The king, for instance, is made a corporation to
prevent in general the possibility of an interregnum or vacancy of the
throne.”# This was still the case in Blackstone’s day; in fact, never in
his four-volume Commentaries does Blackstone describe the type of
private, for-profit institution familiar to modern Americans. In 1771,
the first edition of the Encyclopedia Britannica defined a corporation
as “a body politic, or incorporate, so-called, because the persons
or members are joined into one body, and are qualified to take and
grant, &c.” The Encyclopedia did not refer at all to private business
corporations. Instead, corporations were

either spiritual or temporal: spiritual, as bishops, deans,
archdeacons, parsons, vicars, &c. Temporal, as mayor, com-
monalty, bailiff, burgesses, &c. And some corporations are
of a mixed nature, composed of spiritual and temporal per-
sons, such as heads of colleges and hospitals, &c. All corpo-
rations are said to be ecclesiastical or lay: ecclesiastical are
either regular, as abbeys, priories, chapters, &c. or secular, as
bishoprics, deanries, archdeaconries, &c. lay, as those of cit-
ies, towns, companies, or communities of commerce, &c.*

There is nothing in this definition to indicate what the word would
come to signify within a century.

Today’s corporations trace their roots to the English “joint-stock
companies,” organized in the 17th century to assemble capital and
operate large-scale enterprises.* These joint-stock companies were
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granted royal charters—official permission to engage in a lucrative
trade, which were monopolies by definition.* Any person engaging
in projects such as establishing colonies, or transporting and selling
tea or other commodities, without this royal approval ran the risk of
severe penalties. When lawyers of the period looked for a name to
describe these monopoly ventures they called them “corporations,”
borrowing the medieval word that referred to any group of people
united in a common enterprise. Thus was born a notion that the
word “corporation” was synonymous with monopoly. And thanks
to Whig hostility to monopolies, early American political leaders
regarded anything called a “corporation” with great suspicion. Tho-
mas Jefferson, for example, warned about the “aristocracy of mon-
ied corporations” that “bid defiance to the laws of our country,”*
but he was not speaking of modern business enterprises; rather, he
was concerned with the dangers of government-created monop-
olies, and he even wrote to James Madison, urging him to add a
prohibition on monopolies to the Bill of Rights.*” Madison agreed
that monopolies are “justly classed among the greatest nuisances in
government,”*® but he did not think it necessary to ban them in the
Bill of Rights because the Constitution already “limited them to two
cases, the authors of Books and of useful inventions.”* At the Con-
stitutional Convention, Madison did propose giving Congress the
power to issue charters of incorporation to encourage the construc-
tion of canals, but George Mason objected to this on the grounds that
he was “afraid of monopolies of every sort,” and the proposal was
defeated.®

In the early years of the 19th century, states granted monopolistic
corporate charters for major public undertakings, such as building
canals or railroads. But the democratic tide of the new nation resisted
these special privileges, and ultimately this new way of thinking
about economic opportunity changed the nature of American cor-
porations. This change came about through general incorporation
statutes that enabled corporate charters to be issued as a routine
act (called a “ministerial” act) by state officers rather than one-by-
one through legislative vote. These laws, writes historian Gordon
Wood, “opened up the legal privileges to all who desired them.”>!
Wood describes what he calls the radical transformation of corpo-
rations during this era: “Within a few years most of them became
very different from their monarchical predecessors: they were no

27



THE RiGHT TO EARN A L1VING

longer exclusive monopolies and they were no longer public. They
became private property and what Samuel Blodget in 1806 called
‘rivals for the common weal.” And they were created in astonishing
numbers unduplicated anywhere else in the world.”>? By democra-
tizing them and eliminating their privileged status, American states
allowed corporations to proliferate. New York enacted its general
corporation law in 1811, after demands for corporate charters forced
the legislature to issue 222 in one decade.® Other states followed
suit, and new states adopted constitutions expressly forbidding the
legislature from creating corporations except through general incor-
poration laws. Thus, over the course of the 19th century, the corpora-
tion was shorn of its special monopolistic status and became instead
what contemporaries called “self-created societies” whose existence
was merely certified or recognized by the state’s ministerial act.

During this period, as legal historian Lawrence Friedman notes,
courts also “created a body of corporation law out of next to noth-
ing. Old decisions and doctrines, from the time when most corpo-
rations were academies, churches, charities, and cities, had little to
say about managers and directors that was germane to the world
of business corporations.”>* In 1852, the Michigan Supreme Court
commented on the rapid evolution of the corporation:

[T]hree grand classes of corporations exist. 1st. Political or
municipal corporations, such as counties, towns, cities and
villages, which, from their nature, are subject to the unlim-
ited control of the Legislature; 2d. Those associations which
are created for public benefit, and to which the government
delegates a portion of its sovereign power, to be exercised for
public utility, such as turnpike, bridge, canal, and railroad
companies; and 3d strictly private corporations, where the
private interest of the corporators is the primary object of the
associations, such as banking, insurance, manufacturing and
trading companies; and in this class may also be included
eleemosynary corporations, generally. . . . The object of
strictly private corporations is to aggregate the capital, the
talents, and the skill of individuals, to foster industry and
encourage the arts. Private advantage is the ultimate, as well
as the immediate object of their creation, and [the benefits]
to the public [are] incidental, growing out of the general ben-
efits acquired by the application of combined capital, skill,
and talent to the pursuits of commerce and of trade, and the
necessities and conveniences of the community.>
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Today, thanks to general corporation laws, forming a corporation is
a simple matter of paying a fee and filling out a form. They are given
life not by government decree but by the contractual rights of the
investors and directors who choose to open new businesses and use
the corporate form.

Nevertheless, many writers today ignore this history and continue
to describe corporations as “creatures of the state.” Because states
license or grant other official recognition to corporations, these writ-
ers claim, the state can heavily regulate them in exchange for those
charters. Yet it is highly misleading to regard contemporary corpo-
rations, which bear little resemblance to the old-fashioned charter
system, as creatures of the state. In fact, state laws do not “grant
charters” to corporations at all. California law, for example, specifies
that any person or group “may form a corporation . . . by execut-
ing and filing articles of incorporation,” and that the corporations
shall exist “automatically” once the proper documents are filed. No
other government permission is required beyond compliance with
the law.> The legal recognition of a corporation does not give it life
or make it a government-created entity any more than a marriage
license makes a marriage into a government institution.” Most peo-
ple would indignantly reject the idea that the mere granting of a
simple license entitles the government to regulate the activities of
married couples, but corporations are in the same position: they are
state-recognized, but privately organized, institutions.

Are “Corporations” Still “Monopolies”?

The 19th century saw another important change in the law of
corporations, largely as a result of two important Supreme Court
decisions: Dartmouth College v. Woodward in 1819% and Charles River
Bridge v. Warren Bridge in 1837.% In Dartmouth College, the Supreme
Court declared that a corporate charter was a contract between the
state and the corporation’s owners, and thus that any attempt by the
state to alter that charter without the owners’ consent would violate
the contracts clause of the Constitution. This meant that corpora-
tions were no longer mere government privileges; they were private
property that the government had to respect.

Once they were no longer quasi-government institutions, it
was only a matter of time before corporations lost their inherently
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monopolistic status. The Charles River Bridge decision announced
that corporate charters did not necessarily include the right to be
protected against competition from other corporations. That case
involved a charter granted by the Massachusetts legislature in 1785,
authorizing a private company to construct a toll bridge between
Boston and Charlestown. Forty-three years later, in 1828, the legis-
lature issued a second corporate charter, authorizing another com-
pany to construct a new bridge close by. This new bridge, called the
Warren Bridge, would be open to the public toll free, thus destroying
the profits of the Charles River Bridge, whose owners sued, arguing
that the destruction of their investment violated their constitutional
rights. They claimed that, by granting the 1785 charter, the state had
implied that it would not destroy the value of their bridge by later
creating a competing (free) bridge. Their charter gave them an exclu-
sive right to profit from transportation between the two cities, they
argued.

The Supreme Court ruled against them. It would be a “singular
spectacle,” the Court declared, “if, while the courts in England are
restraining, within the strictest limits, the spirit of monopoly, and
exclusive privileges in nature of monopolies,” the American courts
“should be found enlarging these [monopoly] privileges.”® On the
contrary, “[t]here is no exclusive privilege given” to the owners of
the first bridge,*' and although it was true that “its income [was]
destroyed by the Warren bridge,”®* this could not give the Charles
River Bridge’s owners the right to block new competitors. After all,
such monopoly privileges would bring progress to a standstill. If a
business’s corporate status entitled it to protection from competi-
tors, “the old turnpike corporations” would soon demand that the
courts “put down the improvements which have taken their place,”
and the nation would be “thrown back to the improvements of the
last century, and obliged to stand still.”®* Established businesses
would be empowered to restrict the innovations that improve the
standard of living. Charles River Bridge set the important precedent
that corporate charters would not be read as including a prohibition
on competition unless the charter explicitly said so. Thus, as histo-
rian Stanley Kutler writes, the decision protected new enterprises
“from the impeding, sometimes aggressive claims of obsolescent
corporations that desperately tried to preserve exclusive earning
opportunities.”®
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Shortly after Charles River Bridge was decided came a case that jus-
tified the Court’s concern that outdated companies would demand
monopoly protection against innovators. A Maryland company
operating a toll road sued the state for granting a charter to construct
a railroad along the same route, arguing that the railroad would
impair its business and therefore deprive it of private property. In
other words, they claimed to “own” the exclusive right to provide
travel on that route. The Maryland Court of Appeals rejected this
contention, and similar cases soon secured the principle that cor-
porations could not rely on charters to guarantee them immunity
from competition.®® As Kutler concludes: “[TThe Charles River Bridge
case opened the floodgates and courts now directly confronted and
denied exaggerated implied claims of vested rights. The state court
reports for the next two decades are replete with cases implement-
ing the Charles River Bridge doctrine.”®

The Archaic Vision of Corporations Continues

Despite this fundamental change in the nature of corporations,
the idea that corporations are government-created privileges has
never disappeared entirely. Indeed, although today’s corporations
are wholly private enterprises, “the aura of privilege remained,”*
and vestiges of it can be seen today in three current controversies
about them.

The firstis found in court decisions regarding the power of eminent
domain. In the notorious case of Kelo v. New London,*® the Supreme
Court upheld the power of government to condemn privately
owned land and transfer it to private developers for use in ways that
government officials believe will benefit the community. The theory
behind the decision reaches back to 19th-century cases allowing pri-
vately owned railroads to use eminent domain to lay tracks. In those
cases, courts allowed condemnation by private, for-profit railroads
because they were considered quasi-public institutions, entrusted
with the power to do a traditional government function: creating
highways. And because railroads were “common carriers,” required
to serve the general public without discrimination and allowed only
to charge prices that the government approved, they were viewed as
similar to public utilities. Government could therefore give them the
power of eminent domain, delegating to them its duty to construct
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roads.”” Whatever its inadequacies, this theory still cabined the
power of eminent domain within predictable boundaries. But grad-
ually the theory was expanded to justify the use of eminent domain
by other private companies that were arguably “public,” including
telephone or electrical companies—even though they were privately
owned and run for profit—and mining companies that needed to
construct railheads at mines, even though the public could not use
those tracks. These, the courts held, were still close enough to tradi-
tional public uses that the companies involved could use eminent
domain.

During the Progressive Era, courts expanded this theory still fur-
ther, allowing government to enlist private developers in reform-
oriented efforts to eradicate slums and dilapidated neighborhoods.
Eventually, courts expanded the doctrine further still, allowing pri-
vate corporations to use eminent domain to eliminate “blight” and
to “create jobs,” even though they were not regulated public utili-
ties, were not performing traditional government functions, and had
all the rights of a private owner. Courts by this time had come to
think of economic development as a semi-governmental enterprise,
just as their predecessors had thought of railroads. And just as 19th-
century courts viewed the economic advancement represented by
the railroads as justifying the use of eminent domain, 20th-century
courts considered private stores like Costco or Home Depot as “pub-
lic uses” because of the economic benefits that would flow from
completed projects, despite their fundamentally private status. The
semipublic nature of premodern corporations thus left a legacy that
lives to the present day.”

The second way in which the antiquated model of the corporation
persists is in the oft-heard description of corporations as “creatures
of the state.” This description usually accompanies proposals for
government control over corporations; in the 1970s, it even inspired
Ralph Nader and colleagues to call for a federal corporations law that
would take the regulation of corporate entities out of the hands of
the states.”” They argued that corporations were created by govern-
ment permission and therefore owed a “responsibility” to the gen-
eral public, which would take the form of government control over
corporate decisionmaking. But as Robert Hessen wrote in his riposte
to Nader and his coauthors, In Defense of the Corporation, to describe
corporations as “creatures of the state” is to ignore centuries of legal
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evolution.”” Today’s corporations are not creatures of the state any
more than they are medieval community enterprises. Instead, they
are entities created by groups of individuals who have agreed by
contract to invest their money toward a common goal, often—though
not always—a profit-making goal. These corporations have little in
common with their government-created ancestors, and although
they have certain advantages that sole proprietorships or partner-
ships lack, such as limited liability, those advantages are not created
by government fiat but by people joining in more complicated con-
tractual agreements. Indeed, all the supposedly unique “privileges”
of the corporate form are actually created by private contract: the
corporate form simply bundles these various contractual arrange-
ments into a single package. Private parties could agree by contract
to limit their personal liability, to create business arrangements that
“outlive” investors, to create a board of directors with power to
make business decisions, and to do all the other things that corpo-
rations do. But making all these agreements by separate contracts
would be cumbersome, so the corporate form takes all these sepa-
rate contractual arrangements and groups them into a single, pre-
made arrangement, like buying a ready-to-wear suit instead of one
that is tailor-made. Corporate “privileges” are really just a collection
of agreements that contracting parties have the capacity to create if
they so choose.”

Even limited liability is not really a government-created privilege.
Liability in the business world is often predicated on whatlawyers call
respondeat superior—the liability of a principal for the harms caused
by his agent. This theory is based on the idea that the principal in
some way controls the agent’s action, or ought to. If a businessman
sends a messenger out on an errand, the businessman is responsible
for the injuries the messenger might cause because he ought to super-
vise the messenger and ensure that he is competent and does not act
recklessly. But investors in a corporation, unlike corporate managers,
do not supervise the actions of the corporation’s employees. It seems
unfair to hold them liable for an employee’s wrongdoing when they
could not take steps to prevent it. Nevertheless, current law does
impose liability on shareholders, at least to the limit of their invest-
ment in the corporation: hence, “limited” liability. Far from being a
government-created privilege, therefore, limited liability is a ques-
tionable imposition on shareholders.”
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As Hessen observes, the supposed “privileges” of the corporate
form are “created and sustained by freedom of association and con-
tract.” The “source of [that] freedom is not governmental permis-
sion, but individual rights.”” The corporate form simply provides
a more streamlined way of accomplishing ends that could be legiti-
mately, but less efficiently, accomplished in other ways.”

A related complaint regarding corporations is that courts unfairly
treat them as “persons” under the Fourteenth Amendment. Activists
and academics often object that regarding corporations as persons
has led to judicial decisions that benefit the wealthy at the expense
of the poor. The Supreme Court first described a corporation as a
person in the 1886 decision of Santa Clara County v. Southern Pacific
Railroad,” and many legal commentators have objected that the
amendment’s authors never had any such intention.

But while it is somewhat odd to describe corporations as “per-
sons,” that term is just a useful shorthand for the fact that the per-
sons who invest in and operate a corporation have rights that courts
must respect. As Justice Stephen Field noted four years before the
Santa Clara County case, state courts had been treating corporations
as persons since the mid-19th century—when the modern business
corporation was first coming into being—because “the property of
a corporation is in fact the property of the corporators. To deprive
the corporation of its property, or to burden it, is, in fact, to deprive
the corporators of their property or to lessen its value.” Anything
that “affects the property of the corporation necessarily affects the
commercial value of [the investors’] interests.””® When government
burdens a corporation, the rights of investors are burdened as well.
This is why “the courts will look through the ideal entity and name
of the corporation to the persons who compose it, and protect them,
though the process be in [the corporation’s] name.””

When a judge refers to a corporation’s right to due process of law
or to equal protection of the law by saying that the corporation is a
“person,” he is merely saying that the investors of the corporation
are people who are entitled to these rights. “All the guaranties and
safeguards of the constitution for the protection of property pos-
sessed by individuals may, therefore, be invoked for the protection
of the property of corporations.”® To hold otherwise would allow
government to discriminate against investors who choose to use the
corporate form and to treat their rights as less worthy of protection
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than the rights of people who choose to do business as individuals
or in partnerships. Speaking of corporations as persons is therefore
no more strange than speaking of a sports team as a single entity
capable of acting—that is, “the Patriots won a game.”®! Just as a team
only “does” things in the sense that individuals actually do those
things, so a corporation is a voluntary association of people who
have chosen to pool their resources. But both the team and the corpo-
ration are composed of people whose constitutional rights deserve
respect and judicial protection.

Finally, the antiquated “aura” of corporate privilege has recently
been revived as part of a theory that corporations ought to be run
with the best interests of “stakeholders” in mind, not only of share-
holders. Stakeholders are noninvestors who are said to have some
“stake” in the existence and operation of a business. According to
the stakeholder theory, this interest entitles them to exercise some
power over a corporation’s decisions. This notion has gained increas-
ing attention in recent decades as business ethicists contend that
corporations ought to “give something back” to the communities
where they do business. Corporate officers themselves often use this
language, eager to appear as “responsible” corporate “citizens.” Yet
the stakeholder theory is a dangerously misleading way of under-
standing the corporation. As Milton Friedman put it in a famous
1970 article, the social responsibility of a business is to increase prof-
its: A corporation’s officers are agents serving the interests of the
shareholders who elect them; when they spend the shareholders’
money on projects they did not contemplate—projects which benefit
the general public at their expense—the officials are exceeding their
legitimate authority. An executive who devotes his energies to such
projects “becomes in effect a public employee, a civil servant, even
though he remains in name an employee of a private enterprise” and
is not elected by the people.®

The “stakeholder” theory goes even further. Not only does it hold
that private companies should divert the money of investors toward
nonprofitable enterprises but it also would destroy the investors’
ability to hold corporate employees accountable. At present, cor-
porate directors are ultimately answerable to shareholders for their
decisions, and their performance can be assessed simply by watch-
ing the company’s bottom line. Dissatisfied investors can organize
to replace executives, or they can sue the company for wasting their
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wealth. Under the stakeholder theory, by contrast, corporations
would not exist primarily to maximize the return on investment,
and corporate decisions would not be made with productivity as the
primary goal. This would reduce accountability and make it harder
for investors to ensure that their investments are being well man-
aged. Moreover, it is impossible to determine what sort of “stake” is
sufficient to entitle a person or group to participate in the corporate
decisionmaking process. Are the neighbors who own land near the
business, or whose own businesses depend on it, entitled to a say?
What about their customers and neighbors? And how should the
votes of people with different “stakes” be weighed? Without a clear
dividing line as to what “interest” entitles a person to participate
in controlling the corporation, the stakeholder theory is incoherent.
Worse still, these stakeholders would be motivated not by the com-
mon purpose of seeing the corporation thrive but by a variety of
often incompatible purposes. Allowing stakeholders to vote on cor-
porate decisions would severely undermine a corporation’s ability
to succeed because it would be in the interest of any particular stake-
holder to subvert the corporation’s interest—that is, the interests of
those who have invested in the company—for his or her own short-
term gain. There would be little downside for the stakeholder who
proposes to divert corporate assets for his or her own benefit.®
Corporations are among the great discoveries of humanity.® They
allow people to pool their resources toward a common purpose with-
out requiring people to take a role in managing the enterprise (which
they may not be competent to do). Corporations enable people to
cooperate—often without even realizing that they are cooperat-
ing—in enormous enterprises of productivity and wealth creation.
These undertakings are largely responsible for the explosive progress
of the past century—the rising standard of living and the increase
in life expectancy. Despite the political rhetoric that often labels cor-
porations as somehow inherently immoral, the corporate form helps
bring together investors and talented workers to produce many of
the products, services, and resources we take for granted. And many,
if not most, Americans benefit directly from corporations by enjoy-
ing their products, by working for them, by investing in them, or by
hiring them to manage investments for their retirement. No doubt
there are corporations whose directors or managers do genuinely evil
things. But corporations are not monsters, monopolies, or creatures
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of the state. They are an effective and vital way for individuals to
exercise their right to earn a living.

Legal history has many ironies, but perhaps none is so strong as
the ironic changes that have taken place in the redefinition of the
words “corporation” and “monopoly.” These two words were at
one time virtually synonymous. But as the concept of a corpora-
tion changed over time to refer to a private entity based in contract
rather than a public entity created by the government, so, too, the
word “monopoly” was changing, with especially perverse results.
We shall see how in the next chapter.
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3. “Corporations” and “Monopolies,”
Part II: 1870 to the Present

With the end of the American Civil War and the country’s ascend-
ancy as a major industrial force, the increasing wealth and influence
of corporations became the subject of political controversy, particu-
larly among traditionalists who feared that the new companies were
destroying the small-scale farming culture. New industrial giants,
particularly railroad companies, were accused of exploiting small
farmers, and in Illinois and other states, agrarian groups like the
Grange began demanding legislation to control the prices charged
by railroads and other businesses. This was the Populist Era, during
which political leaders demanded that government assume greater
power to oversee the decisions made by corporations.' But while
politicians began searching for a rationale that would enable govern-
ment to regulate these companies more strictly, the newly enacted
Fourteenth Amendment was leading to some of the nation’s most
important legal decisions regarding economic freedom.

The Supreme Court Erases a Constitutional Protection
against Monopolies

Thanks to the Whig anti-monopoly tradition, English and Ameri-
can law came to adopt the principle that government had no legiti-
mate business interfering with a person’s right to earn a living
unless doing so was necessary to protect the public health and
safety. Neither the king nor the elected legislature could deprive
people of economic opportunity simply to provide higher income
for other people whom the government preferred. This principle,
though often violated in practice, was characteristic of the classical
liberalism of America’s Founders. They believed that the right to
pursue happiness by working unhindered in a gainful trade was an
inherent natural right, and a century later, as political controversies
were spiraling toward civil war, this principle was widely preached
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by spokesmen for the abolitionist and “free labor” movements.?
Abraham Lincoln explained the connection between anti-slavery
principles and the right to earn a living when he said in his debates
with Sen. Stephen Douglas that

there is no reason in the world why the negro is not entitled
to all the rights enumerated in the Declaration of Independ-
ence—the right of life, liberty, and the pursuit of happiness.
I'hold that he is as much entitled to these as the white man.
I agree with Judge Douglas that he is not my equal in many
respects, certainly not in color—perhaps not in intellectual
and moral endowments; but in the right to eat the bread
without the leave of any body else which his own hand
earns, he is my equal and the equal of Judge Douglas, and
the equal of every other man.?

At the end of the Civil War, Republican anti-slavery lawmakers saw
an opportunity to vindicate this principle throughout the country.
Southern states resisted Reconstruction by enacting laws that limited
the former slaves’ rights to earn a living or to own property. Repub-
licans therefore drafted the Civil Rights Act of 1866, which declared
that black people would have the same rights as white people to
make and enforce contracts or to possess, use, buy, and sell property.*
When the constitutionality of the act was called into question, the
Republicans responded by preparing the Fourteenth Amendment,
largely to secure a constitutional foundation for the act.

Section 1 of the amendment declared, first, that all persons born
or naturalized in the United States were citizens of the United States,
and of the state where they resided. Second, it announced that no
state could make or enforce any law that would “abridge the privi-
leges or immunities of citizens of the United States.” This phrase,
“privileges or immunities” was intended to protect, among other
things, the traditional right to earn a living free from unreasonable
interference. It was modeled on a similar phrase appearing in Arti-
cle IV of the Constitution, which Supreme Court Justice Bushrod
Washington famously explained in the 1823 case of Corfield v. Coryell ®
The term “privileges and immunities,” said Justice Washington,
refers to those “fundamental” freedoms “which belong, of right, to
the citizens of all free governments. . . . Protection by the govern-
ment; the enjoyment of life and liberty, with the right to acquire and
possess property of every kind, and to pursue and obtain happiness
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and safety; subject nevertheless to such restraints as the government
may justly prescribe for the general good of the whole.” The term
also referred to the right “to pass through, or to reside in any other
state, for purposes of trade, agriculture, professional pursuits, or
otherwise,” or “to take, hold and dispose of property, either real or
personal; and an exemption from higher taxes or impositions than
are paid by the other citizens of the state.”®

The authors of the Fourteenth Amendment’s privileges or immu-
nities clause referred repeatedly to the Corfield case when crafting
the amendment’s language,” and several of them made particular
mention of the right to earn a living without unreasonable govern-
ment interference. Representative John Bingham, principal author of
the clause, said that it included “the liberty . . . to work in an honest
calling and contribute by your toil in some sort to the support of
yourself, to the support of your fellowmen, and to be secure in the
enjoyment of the fruits of your toil.”® Another representative echoed
this with a rhetorical question: “[H]as not every person a right, to
carry on his own occupation, to secure the fruits of his own industry,
and appropriate them as best suits himself, as long as it is a legitimate
exercise of this right and not vicious in itself, or against public pol-
icy, or morally wrong, or against the natural rights of others?”?And
Senator John Sherman explained that courts interpreting the privi-
leges or immunities clause would “look first at the Constitution of
the United States as the primary fountain of authority,” but also to
the Declaration of Independence, American and English history, and
English common law, where “they will find the fountain and reser-
voir of the rights of American as well as English citizens,”" includ-
ing, of course, the common-law cases protecting the right to earn
a living free from government-created monopolies. In fact, as one
federal court put it, 12 years after the amendment became law, “[I]t
seems quite impossible that any definition of these terms [privileges
and immunities] could be adopted, or even seriously proposed, so
narrow as to exclude the right to labor for subsistence.”"

Nevertheless, the Supreme Court essentially erased the privi-
leges or immunities clause from the Constitution in an 1873 decision
called the Slaughterhouse Cases.'* Slaughterhouse was the first decision
in which the Court interpreted the Fourteenth Amendment, and it
radically undermined the powerful new protections that the amend-
ment had promised to Americans. The case began in 1869 when the
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owners of the Crescent City Livestock Landing and Slaughtering
Company bribed the Louisiana legislature into passing a law that
required all butchers in the New Orleans area to do their butchering
at a single slaughterhouse—one owned, of course, by the Crescent
City Company.”® The law meant ruin for dozens if not hundreds
of small, private butcher shops, which would now be required to
slaughter their livestock at the Crescent City abattoir. Those butch-
ers filed lawsuits, arguing that the new requirement deprived them
of their common-law right to earn a living—a right that was among
the “privileges or immunities” of citizenship, which the state could
not abridge. The state argued that the law was intended simply to
protect the public health and safety, noting that many butcher shops
were unsanitary affairs. Requiring that butchering be done at a sin-
gle location would protect the public from the threat of disease. But
this theory had one obvious flaw: if the law had been intended as a
sanitary measure, why had it not regulated the conditions of those
butcher shops? Instead, the law merely granted an exclusive eco-
nomic privilege to a single private company.

The Supreme Court ruled in favor of the state in a sharply divided
54 decision written by Justice Samuel Miller. Although he recog-
nized that the right to earn a living was, indeed, an important and
long-recognized constitutional right, Miller held that it was not one
of the rights the amendment protected. “The language,” he pointed
out, “is, ‘No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States.””'* But
the right to earn a living—while a genuine right recognized for
centuries by the common law—was only protected by one’s state
citizenship, not by one’s federal citizenship. It was therefore not a
privilege or immunity covered by the amendment. Most of a per-
son’s privileges and immunities “lay within the constitutional and
legislative power of the States,” Miller wrote. “Was it the purpose of
the fourteenth amendment . . . to transfer the security and protec-
tion of all the civil rights which we have mentioned, from the States
to the Federal government?”® He thought not. The privileges or
immunities of citizens of the United States included only the right to
travel to the federal capital, the right to demand protection from the
federal government when traveling at sea, the right to use the navi-
gable waters of the United States, “[t]he right to peaceably assemble
and petition for redress of grievances, the privilege of the writ of
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habeas corpus,” and a handful of other rights explicitly listed in the
Constitution.

Justice Stephen ]. Field strongly disagreed. The privileges or immu-
nities clause could not refer only to those rights specified in the Con-
stitution because those were already immune from state interference
thanks to the supremacy clause. If that was all the new amendment
meant to protect, then it “accomplished nothing, and most unneces-
sarily excited Congress and the people on its passage.”"” Citing Darcy
v. Allen and many similar cases,' Field argued that the amendment
was intended to incorporate, among other things, the common-law
right to earn a living—what he called “the distinguishing privilege
of citizens of the United States. To them, everywhere, all pursuits, all
professions, all avocations are open without other restrictions than
such as are imposed equally upon all others of the same age, sex,
and condition.”" States could enact protections for public health
and safety, which might restrict some aspects of this freedom, “but
when once prescribed, the pursuit or calling must be free to be fol-
lowed by every citizen who is within the conditions designated, and
will conform to the regulations. This is the fundamental idea upon
which our institutions rest, and unless adhered to in the legislation
of the country our government will be a republic only in name.” The
law restricting the butchering business, he argued, was not a legiti-
mate public health measure, because rather than imposing certain
legitimate safety standards, the law simply confined the slaughter-
ing trade to a single private company.*® The public health excuses
offered by the state were a sham.

Given the decision in Slaughterhouse, it was no surprise that in the
same year, attorney Myra Bradwell lost her case against the state of
linois in which she alleged that a state law forbidding women from
practicing law was a violation of her right to earn a living. Like the
Louisiana butchers, Bradwell argued that this right was protected
by the privileges or immunities clause. But “[t]he opinion just deliv-
ered” in Slaughterhouse, the Court concluded, “renders elaborate
argument in the present case unnecessary,” because “the right to
control and regulate the granting of license to practice law” is “one
of those powers which are not transferred for its protection to the
Federal government.”*

With one minor exception, the privileges or immunities clause
would lie dormant and almost forgotten for more than a century
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after the Slaughterhouse decision.” The case effectively eliminated the
clause as a meaningful constitutional protection and ensured that,
except where other constitutional provisions applied, states would
have the power to create monopolies and violate the economic free-
dom of entrepreneurs without being limited by federal courts.

Changing the Definition of “Monopoly”

Just as the meaning of the word “corporation” evolved during the
19th century, so too the concept of “monopoly” changed dramati-
cally in post—Civil War America. Originally, the word “monopoly”
referred to businesses that enjoyed legal immunity from competi-
tion. But today, the word is often applied simply to large, success-
ful businesses that have no such privileges. During the latter half of
the 19th century, as modern corporations began to proliferate, and
mass production and industrialization changed America from an
agriculture-based society to one dominated by manufacturing and
large-scale industry, “people with the same Jacksonian and free-
labor roots split over the meaning of liberty and the proper scope of
government power.”? The resulting division—between those who
believed that the pursuit of happiness required the government to
take an active role in apportioning economic opportunity and dis-
tributing wealth, and those who argued that such interference vio-
lated individual liberty and stifled prosperity—would etch itself
permanently into American law.

Beginning in the late 1870s, the Populist movement evolved into
the Progressive movement—a far more effective intellectual jugger-
naut that incorporated demands for increased government control
over virtually every facet of private life, and especially over business
relationships. The two are not easy to distinguish, but where the Pop-
ulists had railed against corporate domination of small-scale agricul-
ture, the Progressives brought a sophisticated, urban perspective to
the movement for government expansion and centralized economic
and social planning. Perhaps the most notable difference between the
two was one of rhetorical emphasis: whereas the Populists empha-
sized the individualist values of self-reliance that they believed were
threatened by industrial-age capitalism, the Progressives largely
rejected the value of individualism, emphasizing instead unity and
collectivism. As historian Michael McGerr writes, the Progressives
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[d]eveloped a stunningly broad agenda that ranged well
beyond the control of big business, the amelioration of pov-
erty, and the purification of politics to embrace the transfor-
mation of gender relations, the regeneration of the home, the
disciplining of leisure and pleasure, and the establishment of
segregation. Progressives wanted not only to use the state to
regulate the economy; strikingly, they intended nothing less
than to transform other Americans, to remake the nation’s
feuding, polyglot population in their own middle-class
image.*

During this transitional era between the Populist and Progressive
ages, big businesses like Standard Oil were improving the stand-
ard of living for average Americans to an unprecedented degree
through dramatic innovations in technology and efficiency.” Yet this
very improvement was one reason that social activists complained
of the growing influence and power of Standard Oil and other
corporations. Traditional small-scale businesses, they argued, were
being crushed in competition with large soulless corporations like
Standard. Ignoring Adam Smith’s lesson that government should
not protect producers from competition because it increases costs
to consumers and slows innovation, muckrakers often argued that
government should curb the “lords of industry” so as to protect
small businesses, regardless of the effects on consumers. Henry
Demarest Lloyd, for example, whose attacks on Standard Oil and
other companies received wide attention in the years leading up to
the adoption of the Sherman Antitrust Act in 1890, complained that
Standard ruthlessly “crush[ed] out the other refiners, who were its
competitors”? and that “hundreds and thousands of men have been
ruined by . . . Standard and the railroads.”*

The Progressives accused big business of a wide variety of abusive
and dangerous practices, including the allegedly unsanitary reck-
lessness and corruption in the meat-packing industry, exposed in
Upton Sinclair’s The Jungle. But to many Progressives, such abuses
were only manifestations of a deeper problem: America’s obsolete
infatuation with individualism. Attacks on the individualistic ethos
and on economic self-interest were the major themes of Progressive
writing.® The “’historical’ or ‘new’ school economists frequently
proclaimed that modern conditions rendered competition wholly
or partially obsolete as a governing principle,” writes one historian.
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They “urged a new ethic of cooperation to replace older ideals of
rivalry, at least in important sectors of the American economy.””
Many Progressives were socialists; Edward Bellamy’s 1888 commu-
nist utopian novel Looking Backward, which originated the phrase
“from cradle to grave,”® was the most popular book of its day; it
sold hundreds of thousands of copies and led to the formation of
150 socialistic “Bellamy Clubs” in communities across the country.®
Likewise, Henry Demarest Lloyd argued that “[a] society cannot be
made of competitive units,”** and that government should put an
end to “the liberty of each to do as he will with his own.”* “As [a]
man is bent toward business or patriotism, he will negotiate combi-
nations or agitate for laws to regulate them. The first is capitalistic,
the second is social. The first, industrial; the second, moral.”**

Other Progressives did not go quite so far, arguing instead that
increased government oversight of important sectors of the econ-
omy could avert outright socialism. But both radicals like Bellamy
and relative moderates like Theodore Roosevelt fundamentally
agreed on the moral premise that each person should dedicate his
or her life’s pursuits to serving the needs of others. In his 1906 State
of the Union message, Roosevelt called for “the steady endeavor to
secure the needed reform by the joint action of the moderate men,
the plain men who do not wish anything hysterical or dangerous,
but who do intend to deal in resolute common-sense fashion with
the real and great evils of the present system.” The government,
Roosevelt argued, “should not conduct the business of the nation,”
but “should exercise such supervision as will insure its being con-
ducted in the interest of the nation.” Businessmen should therefore
aim their work not at providing for themselves and their families,
but at serving the desires of others. “No country can develop its full
strength so long as the parts which make up the whole each put a
feeling of loyalty to the part above the feeling of loyalty to the whole.
This is true of sections and it is just as true of classes. The industrial
and agricultural classes must work together, capitalists and wage-
workers must work together, if the best work of which the country is
capable is to be done.”® Thus, while they differed on some matters,
the Progressives uniformly rejected the individual’s legal or moral
right to pursue his or her own happiness and held that government
should restrict or coerce individual behavior so that it would serve
“society’s needs.”
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These ideas represented a major change in American political
philosophy. Near the end of his career, the influential Progressive
intellectual John Dewey explained that Progressivism was a “new
liberalism”—one that, unlike the older, classical liberalism that gave
birth to the American Constitution, did not hold that government
should simply protect individual rights against interference by oth-
ers. On the contrary, the government should actively “aid and sup-
port” the development of each citizen’s personality. Progressivism,
Dewey explained, is “as much interested in the positive construc-
tion of favorable institutions, legal, political and economic as it is in
removing abuses and overt oppressions.” It would accomplish this
“construction” by forcibly redistributing wealth and by replacing
the individual’s freedom to make his own economic decisions with
centralized planning by expert government agencies.*

The Progressive revolution was far-ranging indeed. Aside from the
secret ballot, female suffrage, and food and drug laws, the Progres-
sives gave the federal government control over the nation’s money
supply; passed the Sherman Act and established the Interstate Com-
merce Commission to control the behavior of business corporations;
and required schoolchildren to recite the Pledge of Allegiance, help-
ing to inculcate loyalty to the state.”” They pursued the “science” of
eugenics, creating government programs to force people to undergo
sterilization programs, and racial segregation to purify and separate
the races;*® they enacted zoning laws to exclude racial minorities
and immigrants from neighborhoods;* strengthened government’s
control over education to, in Woodrow Wilson’s phrase, “make men
as unlike their fathers as possible”;* amended the Constitution to
prohibit the sale of alcohol and to allow government to tax incomes
and equalize the wealth of Americans;* and a host of other laws
and regulatory agencies. Where the Founders held that government
exists to protect the rights of individuals and leave them “otherwise
free to regulate their own pursuits,”** Progressives believed govern-
ment existed to improve society generally, and they sought to give
it the power to dictate the terms on which people would live their
lives. “Men are as clay,” declared Woodrow Wilson, “in the hands of
the consummate leader.”*

Social scientists and historians of the late 19th century, sympa-
thetic to Progressive theories, have tended to perpetuate two sig-
nificant misconceptions about that era, which can often obscure
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our understanding of what the Progressives actually accomplished.
First, contrary to a common opinion,* few of those who opposed the
establishment of the regulatory welfare state were “social Darwin-
ists” who believed economic policies should ignore or weed out the
poor for the benefit of the rich upper classes. In fact, defenders of the
free market, or “laissez faire,” rarely if ever argued on the basis of
Darwin or evolutionary theory. Although some writers like Herbert
Spencer did use evolutionary theory to bolster their arguments, for
the most part the free market’s defenders relied not on biological
science but on classical economic theory and the moral and political
ideas of classical liberalism. In fact, the only Supreme Court justice
who might plausibly be described as a Darwinist was Oliver Wen-
dell Holmes Jr., who had no great fondness for the theory of laissez
faire.*® Holmes, for example, enthusiastically endorsed such social
Darwinist measures as eugenics programs, but he did not believe
in enforcing constitutional protections for the freedom of contract,
which he considered a “shibboleth.”* Although historian Eric Foner
argues that Justice Field’s dissenting opinion in the Slaughterhouse
Cases “pioneer[ed]” the theory of social Darwinism,* neither Field
nor his intellectual allies actually based their views on Darwin’s
writings or on a callous sink-or-swim philosophy. On the contrary,
laissez faire was more often advocated because it offered the poor
and underprivileged the best opportunity to advance socially and
economically. Economic liberty, Field held, embodied the individu-
al’s natural right to “the pursuit of happiness.”*®

The second major misconception about the Gilded Age is that this
period was, in fact, an era of laissez faire. In reality, the 19th century
featured extensive government intervention in the economy, often in
the service of business interests at the expense of their competitors
or of workers. Many large corporate enterprises received govern-
ment protections in the form of tariffs or subsidies.* Railroad com-
panies, in particular, received government favors,” not only through
direct cash subsidies but also by being authorized to use eminent
domain to seize land they wanted or through grants of government-
owned land. In some cases—as in the Slaughterhouse Cases—govern-
ment gave outright monopolies to private corporations. Although
businessmen of the era may have professed a belief in free markets,
writes historian Vincent DeSantis, they actually “welcomed govern-
ment intervention—high tariffs, land grants, and so on—when such

48



“Corporations” and “Monopolies,” Part 1I: 1870 to the Present

interference benefited them.”*' This interference helps explain some
of that century’s most important criticisms of the “capitalist system.”
Often the wrongs that these critics saw as endemic to capitalism were,
in reality, caused by government intervention on behalf of industry, at
the expense of consumers and workers. From the perspective of the
free market, such interventions were indeed abuses of government
power, abuses that should not have been attributed to the market or
used as justification for increased government control.

This confusion over the abuses of government and the free mar-
ket was reflected in turn-of-the-century political debates as well.
Although enemies of the free-market system, like Henry Demar-
est Lloyd, led the cry for reforms that would rein in the abuses of
monopolies, other reformers saw themselves as defending the free-
enterprise system, and they often appealed to concepts of fairness
rooted in the Whig anti-monopoly tradition.®> The efforts that led
up to the creation of America’s antitrust laws, therefore, were often
undertaken in the name of the free market, rather than in opposition
to it, thanks in part to “a popular association of publicly-chartered
corporations with monopolies.”> Perhaps most surprisingly, Senator
John Sherman, the author of the Sherman Antitrust Act, argued that
it would interfere only minimally with the operations of American
companies but would simply give federal authorities the power to
enforce the traditional common-law rules against restraints of trade.
He argued that state courts lacked power to enforce long-standing
rules against anti-competitive conduct in out-of-state markets and
that his bill would simply give that power to federal courts. But it
did “not announce a new principle of law.” It was only directed “at
unlawful combinations. It does not in the least affect combinations
in aid of production where there is free and fair competition. It is
the right of every man to work, labor, and produce in any lawful
vocation and to transport his production on equal terms and con-
ditions and under like circumstances. This is industrial liberty, and
lies at the foundation of the equality of all rights and privileges.”*®
He believed that the act would not interfere with the opportunity to
engage in business in the form of a corporation because “[c]orporate
rights are open to all, are not in any sense a monopoly, but tend
to promote free competition of all on the same conditions.” Rather,
“[i]t is the unlawful combination, tested by the rules of common
law and human experience, that is aimed at by this bill, and not the
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lawful and useful combination.”® The Sherman Act, in his view,
would not apply indiscriminately to big businesses, only to those
“combinations” that sought “to make competition impossible,” that
“allow[ed] no competitors,” and that were “null and void and the
just subject of restraint” under “the rule of both the common and the
civil law.”>” Whatever the merits of his arguments, Sherman believed
the act would enforce only traditional rules against a narrow class
of contracts and that it would not allow control over the decisions of
companies that simply gained large market share by hard work and
low prices.® Sherman seemed to believe simply that the law would
implement the principles of the Whig anti-monopoly tradition at the
federal level.

The act was heavily amended before passage,” and the final result
was a law prohibiting “[e]very contract, combination in the form
of trust or otherwise, or conspiracy, in restraint of trade or com-
merce among the several States. . . .”%° Critics soon charged that the
act spelled the end of freedom of contract.® They made compelling
arguments that the act exceeded its “avowed object” of “prevent[ing]
only unlawful restraints of trade.”® Unfortunately, whether Sherman
intended the result or not, those prophesies would prove correct.

Persecuting Business

Today, the antitrust laws are a dangerous and unpredictable mess,
threatening businesspeople with financial ruin and criminal pros-
ecution for harmless and even salutary behavior and empowering
private interests to exploit and persecute their competition almost
at will.®® The most prominent example of this is a famous 1945 deci-
sion finding the aluminum company ALCOA guilty of engaging in
monopoly practices.** Although Judge Learned Hand acknowledged
that ALCOA had not violated anyone’s rights and that it had become
the industry leader by “fair means,” having employed “skill, energy
and initiative” in its business,®® he concluded that the antitrust laws
were not restricted to dishonest behavior.®® A business violated the
act any time it triumphed over competitors in the free market by
serving its customers well and charging low prices:

It was not inevitable that [ALCOA] should always anticipate
increases in the demand for ingot and be prepared to supply
them. Nothing compelled it to keep doubling and redoubling
its capacity before others entered the field. It insists that it
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never excluded competitors; but we can think of no more
effective exclusion than progressively to embrace each new
opportunity as it opened, and to face every newcomer with
new capacity already geared into a great organization, hav-
ing the advantage of experience, trade connections and the
elite of personnel. Only [if] we interpret “exclusion” as lim-
ited to maneuvers not honestly industrial, but actuated solely
by a desire to prevent competition, can such a course, inde-
fatigably pursued, be deemed not “exclusionary.” So to limit
it would in our judgment emasculate the Act; would permit
just such consolidations as it was designed to prevent.”

In short, by anticipating and meeting the needs of customers, pro-
viding quality aluminum at the lowest possible cost, ALCOA had
tried to “perpetuate its hold upon the ingot market” and violated
the law.®® This decision warranted Alan Greenspan’s indignant com-
ment years later that ALCOA was “condemned for being too suc-
cessful, too efficient, and too good a competitor.” The antitrust laws,
he wrote, “have led to the condemnation of productive and efficient
members of our society because they are productive and efficient.”®

Federal courts eventually repudiated Hand’s view that merely
serving customers well can make a business into a monopoly,”
deciding instead that antitrust laws “protect competition, not com-
petitors.””! Yet some prominent scholars have criticized this new
approach”>—and worse, some state courts have not followed the fed-
eral courts’ lead. In 2005, for example, the Wisconsin Supreme Court
allowed an antitrust case against Microsoft to go forward simply on
the ground that Microsoft controlled “a ‘dominant and persistent
market share,”” which made it difficult for competitors to succeed.”
As the court explained, the plaintiff in the case was complaining that
Microsoft had “created a continuously increasing feedback loop: that
is, because ‘everyone uses Windows,” all new customers must buy
Windows.””* Among the plaintiffs’ complaints was the following:

Microsoft charged prices in Wisconsin . . . that were substan-
tially above that which could be charged in a competitive
market. Microsoft sold its products and distributed licenses
to hundreds of thousands of consumers in Wisconsin and
conducted extensive advertising and sales activities within
Wisconsin. End-users . . . were the foreseeable victims of
Microsoft’s anticompetitive conduct and have paid artifi-
cially inflated prices for Microsoft’s software licenses.”
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Although the plaintiff never argued that Microsoft forced people
to pay an allegedly high price, or that it had done anything to forbid
competitors from offering alternatives in the marketplace, the court
allowed the case to proceed. The mere fact that Microsoft’s programs
were successful and popular, leading people to want compatible
software, was enough to subject Microsoft to antitrust lawsuits.

There are many other ways in which government uses the anti-
trust laws to persecute businesses that succeed in the marketplace,
not by force or fraud but by providing the public with products and
services they want at prices they are willing to pay. Consider, for
example, laws that prohibit “loss leaders.” Under many state laws, it
is illegal to sell products for less than they cost.” The theory behind
these laws is that large companies can afford to sell some products
for below cost as a way of attracting customers, who then buy other
products. The seller ends up with a profit, whereas smaller compa-
nies cannot afford to do away with their markups. Loss leaders are
thus unfair to smaller businesses, and the law prohibits them even
though they do no harm to consumers. These laws simply make it
illegal to charge people low prices.

In 2005, the Midwest Oil Company was charged with violating
Minnesota’s prohibition on below-cost pricing when it sold gas
for less than cost at its three gas stations in the greater Minneapo-
lis area.” The state’s Department of Commerce fined the company
$140,000 for selling cheap gas after several other retailers complained
that Midwest'’s stations were undercutting their business. Although
it is hard to see how selling gas for low prices could harm the public,
the Department of Commerce insisted that Midwest Oil should have
been glad to escape a more severe penalty: “The record in this case
indicates that Midwest Oil offered gasoline for sale below cost at its
three stations for an aggregate of 293 days,” declared Deputy Com-
missioner of Commerce Kevin M. Murphy. “The maximum possible
fine could have been $2,950,000.”78

The law Midwest Oil violated was the Minnesota Fair Business
Practices Act, a New Deal-era regulation that prohibits any business
from engaging in “predatory pricing.” This theory holds that power-
ful businesses will adopt a strategy to undercut competition by sell-
ing their products for such a low price that competitors will be driven
out of business. Once these competitors are eliminated, the large
company will again raise its prices to above-market levels, thereby
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harming consumers. The problem with this theory is that, as long
as new businesses are legally allowed to enter the marketplace, they
will do so the moment the large “predator” raises its prices. Keeping
the door closed to the new firms would require the predator to cut
its prices once again, making the tactic so costly that it is unlikely a
predator would find it worthwhile. This is why federal judge Frank
Easterbrook has called predatory pricing “not a very good gamble,
because it is quite unusual for a firm without a patent to hold a 100%
market share and charge a monopoly price for very long.”” Whenever
new businesses are free to compete, a “predatory-pricing” scheme
would at best be only temporarily successful, and consumers would
benefit from the resulting “price war.”

In fact, there is virtually no evidence that businesses actually engage
in predatory-pricing strategies, or that they ever did.** Midwest Oil’s
three Minneapolis-area gas stations were never a threat to its gigan-
tic competitors. And although Standard Oil is often accused of using
predatory pricing, research has revealed that it “did not systemati-
cally, if ever, use local price cutting in retailing, or anywhere else, to
reduce competition.”® Similar research has debunked other alleged
predatory-pricing cases.®” This has led scholars to describe the preda-
tory-pricing theory as a “myth,”® and to conclude that “[p]redatory
pricing of the kind designed to eliminate a competitor” is “an infre-
quent occurrence of fairly insignificant competitive effects.”*

In two important predatory-pricing cases, Matsushita Electric
Industries v. Zenith Radio® and Brooke Group v. Brown & Williamson
Tobacco,* the Supreme Court held that the federal Robinson-Patman
Act—which prohibits predatory pricing, among other things—cannot
be used to prosecute businesses that merely charge customers below-
cost prices. Recognizing that “discouraging a price cut and forcing
firms to maintain supracompetitive prices, thus depriving consum-
ers of the benefits of lower prices in the interim, does not constitute
sound antitrust policy,”¥ the Court held that a plaintiff must prove
not only that a business charged less than cost but also that it did so
with the intent to “harm competition” and that its activities presented
a “dangerous likelihood” of creating a monopoly.* Given the weak-
ness of the predatory-pricing theory, these decisions erected a sig-
nificant barrier that protects businesses from most predatory-pricing
lawsuits in federal court.® But some states, including Minnesota, still
allow predatory-pricing lawsuits to go forward, even where there is
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no realistic possibility that the business accused of charging too little
could ever become a monopoly.

Perhaps the biggest problem in antitrust law is vagueness. Anti-
trust law is so unpredictable that Edwin Rockefeller, former chair of
the Antitrust Section of the American Bar Association, recently wrote,
“[L]acking any coherent, ascertainable rules in the written antitrust
statutes, judges and other government officials make arbitrary deci-
sions using antitrust doctrines based on a faith not easily overcome
by reason, logic, or empirical data.”®® Even where a business takes the
utmost care to avoid violating the laws, clever lawyers can find ways
to reinterpret them in order to accuse a business of breaking them.

One common trick is to change the scope of the relevant market so
as to find a monopoly even where there is none. In 2003, when Nestlé
sought to buy the Dreyer’s ice cream company, federal antitrust
lawyers claimed that this would create a monopoly of the “super-
premium ice cream” market. Super-premium ice cream is no different
from any other ice cream, except that it has a higher butterfat content
and is marketed as gourmet ice cream. But the distinction between ice
cream and the government-created category of “super-premium” ice
cream was important to regulators because, while Nestlé’s purchase
of Dreyer’s would certainly not create a monopoly of the ice cream
market, federal regulators could declare it a monopoly of the super-
premium ice cream market. This “monopoly” was thus only an artifact
of the arbitrary characterization of a handful of companies as “super-
premium” producers. In the end, Nestlé was allowed to purchase
Dreyer’s, but only after agreeing to sell off part of its business.”

More recently, Whole Foods Market’s bid to purchase Wild Oats
Supermarkets—both businesses specializing in organic and natural
foods—was blocked by the Federal Trade Commission on the ground
that it would create a monopoly. Of course, it would not have created
a monopoly in the grocery business, since there are plenty of grocery
stores. Nor would it have created a monopoly in the organic grocery
business, since there are hundreds of thousands of such stores across
America. So the FTC simply defined the relevant market as “pre-
mium natural and organic supermarkets” whose customers have
chosen an “organic lifestyle,” and voild!—an antitrust violation.”

The same technique is used at the state level. Consider Fisherman'’s
Wharf Bay Cruise Corp. v. Superior Court,”® a case brought under
California’s Cartwright Act—a state antitrust law. San Francisco
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tourists have two choices when venturing out to visit Alcatraz:
the Red & White ferry or the Blue & Gold ferry. Both sell tickets
at walkup stands located on the city’s famous Fisherman’s Wharf,
but Blue & Gold also marketed its service by wholesaling tickets to
hotels, travel agencies, and others, who then resold the tickets to the
general public. To turn a profit, Blue & Gold sold these wholesale
tickets at a lower price than the “retail” tickets that it sold at the
walkup window. Red & White therefore filed suit, arguing that Blue
& Gold was offering a “loss leader.”

The court acknowledged that “while some of Blue & Gold’s
wholesale tickets were sold below cost, all of Blue & Gold’s walkup
or retail tickets were sold substantially above cost.”** The higher
price for Blue & Gold’s retail tickets balanced out the lower cost of
its wholesale tickets. Thus, if the question were whether Blue & Gold
was underpricing tickets, the answer was no; the average ticket was
priced above cost. But by separating tickets into wholesale and retail
tickets, instead of tickets in general, the court could find illegal price-
cutting because Blue & Gold had charged too little for its wholesale
tickets—even though there was no difference at all between the two
kinds of tickets. “In so holding,” the court added, “we are mindful
of Blue & Gold’s admonition that this conclusion sounds the death
knell of the blue plate special, the Saturday matinee, and discounted
events for the elderly and children.” But this, the court said, was
“hyperbole,” because the law only prohibits loss leaders that are
motivated by “an intent to injure competitors or to destroy competi-
tion, and not simply to increase sales.”*

But what is the difference? If to succeed in the marketplace, a
business lowers its prices, a competitor will naturally see this as an
attempt to “injure” the competition. By the same reasoning, a Sun-
day matinee or blue-plate special that draws customers away from
a competing theater or restaurant will “injure” that competitor. All
price decreases, therefore, are subject to prosecution based on sub-
jective characterizations of the company’s motive. This is just one
of many ways in which businesses that harm nobody, but merely
provide goods to the public at low prices, can be persecuted under
subjective and arbitrary legal standards. Regulators can define mar-
kets however they want in order to find a “monopoly” and then
file a lawsuit. Meanwhile, the consumer pays higher prices to busi-
nesses that use the law to reduce competition.
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Government’s Freedom to Create Monopolies

While the antitrust laws pursue successful businesses in an often-
pointless attempt to prevent the formation of “monopolies,” the
government allows itself to form genuine monopolies of its own.
This may seem bizarre—especially since many of the Sherman
Act’s proponents thought it would simply enforce the traditional
common-law rules that prohibited the government from setting up
monopolies. Yet under the 1943 decision of Parker v. Brown,” govern-
ment may monopolize an industry or give an entire sector of the
economy to a preferred person or group without fear of obstruction
by the antitrust laws.

The theory behind government immunity from the antitrust laws
is that the government is inherently monopolistic, since it alone may
use physical coercion to prevent or punish lawbreaking. In many
cases, it would be silly to challenge legitimate regulatory programs
as “restraints on trade,” since that is precisely what regulation is
for: to restrain trade considered harmful.” On the other hand, when
government exploits its regulatory power simply to give economic
preferences to preferred constituencies, it commits the same wrongs
that the Sherman Act prohibits. As the Supreme Court has acknowl-
edged: “It is not the form of the combination or the particular means
used but the result to be achieved that the [Sherman Act] condemns.
It is not of importance whether the means used to accomplish the
unlawful objective are in themselves lawful or unlawful.”® The
same reasoning should apply with even greater force to cases where
government acts not as a regulator but as a participant in the mar-
ket—buying, selling, or providing services like any other business.”
The Supreme Court admitted that “with the possible market participant
exception, any action that qualifies as state action is . . . exempt from
the operation of the antitrust laws.”'® Yet the Court has never clari-
fied the market-participant exception, and lower court decisions
allow government to engage in anti-competitive behavior when it
merely runs a business.'™

In Sea-Land Service, Inc. v. Alaska Railroad,'* the Court of Appeals
for the District of Columbia ignored the market-participant exception
and held that immunity under the Sherman Act applies across the
board to all federal government activities, including a government-
run railroad in Alaska, which was sued by two private corporations
for attempting to monopolize the railroad market. Acknowledging
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that it was “anomalous and unfair for a United States instrumental-
ity to escape the regimen of antitrust laws the Government would
compel its rivals in commerce to obey,” the court nevertheless held
that “redress for [this] alleged grievance entails a policy judgment”
more properly addressed by the political branches.'®®

Unfortunately, the court did not discuss the distinction between
government acting as a market participant and government acting
as a regulator. By refusing to consider the history of the antitrust
laws, Alaska Railroad managed to totally exempt government—the
real originator of monopolies—from the Sherman Act, even though
the Supreme Court had never gone that far. Alaska Railroad there-
fore “thwart[ed] the very purposes of the antitrust laws.”'™ It is
ironic that the Sherman Act, intended in part to break the railroad
monopolies—and which was held to apply to government-run rail-
road corporations in the very first Supreme Court case to apply that
law'®—should be blocked a century later from reaching a monopo-
listic, government-run railroad.

Today, the results are perhaps even more perverse. Consider the
case of U.S. Postal Service v. Flamingo Industries.'® In 1970, Congress
enacted the Postal Reorganization Act,'” dissolving the U.S. Post
Office and replacing it with the U.S. Postal Service, an ostensibly
“independent establishment of the executive branch of the Govern-
ment of the United States.”'® The act waived sovereign immunity for
the USPS' and “launched” the Postal Service “into the commercial
world,” so that the Supreme Court “presume[s] that the Service’s
liability is the same as that of any other business.”"?In 1977, a House
of Representatives report expressed hope that further development
of the distinction between government’s regulatory activities and
government’s market-participant activities might mean that anti-
trust laws would eventually apply to the USPS." Today, the Postal
Service acts as a private company, running television ads and sell-
ing everything from greeting cards and prepaid telephone cards to
bicycling supplies.

The lawsuit began when the USPS breached a contract with Fla-
mingo Industries, whom it had hired to make mail sacks. Flamingo
filed suit both for breach of contract and for anti-competitive
behavior in violation of the Sherman Act. The trial court dismissed
the case, holding that the USPS was immune under Parker, but the
Ninth Circuit Court of Appeals reversed, explaining that “the Postal
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Service lost its sovereign status pursuant to the Postal Reorganiza-
tion Act of 1970.”"2 Thus, the USPS did not enjoy the “status-based”
immunity of a government agency. Although it was still immune
from antitrust laws for its mail-delivery operations because the Pri-
vate Express Statutes grant it that privilege, it was not immune from
suit as far as its other operations were concerned.’® The Supreme
Court, however, reversed that decision, holding that the USPS was
immune because Congress had not declared an intention to open up
the Postal Service to lawsuits for antitrust violations.

This decision is at odds with the law’s clear declarations that the
Postal Service has the “status of a private commercial enterprise.”**
Although the law also refers to the USPS as an “independent estab-
lishment of the executive branch,”'™ this description also applies to
several other entities where antitrustimmunity would be absurd, such
as the Vietnam Education Foundation'¢ or the Holocaust Memorial
Museum."” Like these essentially private groups, the Postal Service
is now “independent of ordinary legislative and executive control”*®
and has many of the characteristics of a private organization: for
instance, it owns copyrights, which government agencies are not
allowed to hold;"” it claims a private character under securities trad-
ing laws;'? and its Web address extension is .com rather than .gowv.

What sense does it make to treat the Postal Service as a private
company for some purposes and not for others? The Court gave sev-
eral reasons: The Reorganization Act declared the USPS a part of
the executive branch, not a public corporation;'*' the USPS has cer-
tain government powers, including eminent domain; it is charged
with “nationwide, public responsibilities” concerning mail deliv-
ery;'? and it cannot choose its own prices since its rates are set by
the Postal Commission.'” But the designation as an “independent
agency” should not be enough, standing on its own, to make the
USPS a government entity immune from the Sherman Act. The rail-
road company in United States v. Trans-Missouri Freight Ass'n'** was
also charged with public responsibilities and could exercise eminent
domain, yet the Court found that it must obey the act. And the fact
that the Postal Service is “isolat[ed] . . . from Presidential or congres-
sional control over its program activities”'* suggests that it should
receive greater scrutiny under anti-monopoly laws. As Justice Stevens
once noted, “the central concern of both the development of the
common law of restraint of trade and our antitrust jurisprudence”
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has been “[t]he risk that private regulation of market entry, prices, or
output may be designed to confer monopoly profits on members of
an industry at the expense of the consuming public.”'?

The Court commented on the Postal Service’s “nationwide res-
ponsibilities,” suggesting that it saw protecting the USPS’s mail-
delivery operations as reason to exempt it from the Sherman Act. But
those responsibilities were beside the point because the case did not
involve the USPS’s mail-delivery activities at all; indeed, subjecting
the Postal Service to the Sherman Act would not have opened it to
liability for mail delivery, because even private parties are immune
from the act when acting on Congress’s orders.'” The real question
in the case was whether the USPS was immune for its other business
activities, where it openly competes with private firms at rates it sets
for its own profit. But while the Court acknowledged that the USPS
operates “nonpostal lines of business,” it found this fact unimpor-
tant because “[t]he great majority of the organization’s business . . .
consists of postal services” and because “the Postal Service’s pred-
ecessor, the Post Office Department, had nonpostal lines of business,
such as money orders and postal savings accounts,” but was still
immune from the antitrust laws. “The new Postal Service’s lines of
business beyond the scope of its mail monopoly and universal serv-
ice obligation do not show it is separate from the Government under
the antitrust laws,” the Court concluded.'?®

This was the entire analysis in the Flamingo Industries decision. The
Court did not provide any legal citation or discussion of the intent of
the Sherman Act’s framers or the difference between government’s
sovereign acts and private, for-profit acts by the USPS. Instead, sim-
ply because the mail-delivery operations (which were irrelevant to
the case) outnumber the Postal Service’s private, admittedly anti-
competitive actions, it was given immunity across the board. Under
Flamingo Industries, the Postal Service may undertake an indefinite
number of for-profit enterprises, engage in anti-competitive behav-
ior, and even regulate its own competitors with impunity.'*

Some critics, including former Chief Justice Warren Burger, have
argued that government should not receive total immunity from
the anti-monopoly laws. In Burger’s view, it was absurd to suggest
that the Sherman Act was written “to deal comprehensively and
effectively with the evils resulting from contracts, combinations
and conspiracies in restraint of trade,” and yet “that any similar
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harms [government] might unleash upon competitors or the econ-
omy are absolutely beyond the purview of federal law.” Govern-
ment immunity from antitrust laws “inject[s] a wholly arbitrary
variable into a ‘fundamental national economic policy.””'* Burger
was correct. If, as the Supreme Court claims, “the purpose, the sub-
ject matter, the context, the legislative history, and the executive
interpretation” of the Sherman Act are relevant to determining the
act’s immunities, then the courts should focus on the harms the act
aims to prevent, regardless of whether these harms are caused by
the government or by private industry.'

Like states, local governments frequently use their power to
monopolize trade. In no business is this more obvious than in the
taxi and limousine business. The Public Transportation Commission
of Hillsborough County, Florida, requires that all limousines charge
at least $40 per ride, no matter how brief the ride might be. No such
rule is required for taxis, which may charge as little as they wish.
Asked to explain why the commission makes it illegal to charge low
rates for limousine rides, city officials replied that the purpose of the
$40-per-hour-minimum rule was to

create a balance between the different transportation service
“markets” . . . [and to] keep the two industries [taxis and
limousines] separate and therefore not directly competing
against each other. This way, both manage to survive in their
respective market area and the “balance” is maintained. . . .
The intent is to prevent a company from using a limousine to
perform “taxicab” type service by transporting passengers at
a rate comparable to that of a taxicab.'

In other words, the law is a price-fixing scheme designed to pro-
tect taxi companies from competition. If the limousine owners them-
selves were to adopt a $40-minimum price, they would be subject
to criminal prosecution under the antitrust laws for price-fixing. Yet
county officials can impose the same rule, having the same effects,
for explicitly anti-competitive reasons, and courts will do nothing.

After the Supreme Court suggested in 1978 that cities could be
sued for violating the antitrust laws,*® the Federal Trade Commis-
sion filed cases against Minneapolis and New Orleans for monopo-
lizing the taxicab industry. In another case, the Village of Grayslake in
Illinois was found liable for $28.5 million for using its power to block
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a residential development.'* Confronted with a potential flood of
similar antitrust lawsuits, cities that abused their power to prohibit
fair competition demanded that Congress give them immunity,'*®
and in 1984 Congress complied, passing the Local Government Anti-
trust Act™® to immunize local governments and the businesses that
conspire with them from liability under the antitrust laws.

It is supremely ironic that the government is today exempt from a
law that was modeled on the common-law prohibition against gov-
ernment-created monopolies, particularly given that government
is far more capable of causing the kinds of injuries associated with
monopolies than are private businesses. This irony reached its nadir
in 1972 when a Supreme Court opinion described the Sherman Act
as “the Magna Carta of free enterprise” in the United States.”” When
Chancellor Kent used this phrase to describe the English Statute of
Monopolies,?® he meant that the law protected every individual’s
right to earn a living without unreasonable interference from gov-
ernment. But today’s antitrust laws allow government virtual carte
blanche to interfere with the individual’s right to earn a living.

Antitrust Inmunity for Favored Private Groups

Not only is the government itself allowed to ignore the anti-
monopoly laws, but private companies are also immune even when
they lobby the government to give them monopoly status. In one of
the earliest cases interpreting the Sherman Act, the Supreme Court
held that it applied to a railroad company that had sought special
government privileges against competition—the classic definition
of a monopoly,'” but today under the “the Noerr-Pennington doc-
trine,”*" companies that urge lawmakers to give them such privi-
leges cannot be charged under the antitrust laws. The theory behind
this doctrine is that the Sherman Act “is a code that condemns trade
restraints, not political activity,”'*! and that any attempt to control
lobbying “would raise important constitutional questions” regard-
ing freedom of speech."*? But antitrust prosecutions that seek to bar
businesses from conspiring with each other to set prices also restrict
their freedom of expression, as do insider-trading laws that limit the
disclosure or use of certain information about stocks. The Court also
disingenuously asserted that there is “no basis whatever in the legis-
lative history of [the Sherman] Act” for prohibiting businesses from
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colluding with government for economic favors."® In fact, state-
sanctioned monopolies had long been forbidden by the common-
law anti-monopoly rules on which the Sherman Act was based, and
in the years immediately following the act’s passage, some courts
held that the term “to monopolize” only referred to attempts by firms
to obtain special government favors, or attempts to draft contracts
that violated the common law."* Finally, the Sherman Act’s terms
are broad, encompassing “anti-competitive behavior” in any form
without distinction. As one critic writes:

When a group of competitors or a single firm influence
governmental process for the purpose of restraining trade
or monopolizing the market, the statutory objectives of the
Sherman Act are placed in serious jeopardy. The broad lan-
guage of the antitrust statute ought to compel the federal
courts to regulate this form of predatory “petitioning of gov-
ernment. . . .” To do otherwise might defeat the purpose of
antitrust law. . . .14

Yet today, even if a private business’s lobbying activity is “motivated
by an anticompetitive purpose, has an anticompetitive effect, and
injures competitors or competition,” that business cannot be sued
for conspiring to monopolize trade.™ It is true, of course, that the
First Amendment protects the right of businesses to lobby the gov-
ernment, which is the principle underlying the Noerr-Pennington
doctrine. But the same principle should then also apply to protect
the right of businesses to collude with each other. Prosecuting busi-
nesses on the one hand for conspiring to establish monopolies, while
allowing them openly to obtain the establishment of even more
stringent monopolies, is inconsistent and contrary to the purport-
edly pro-competitive intent of the antitrust laws.

Another group that receives immunity from the antitrust laws is
organized labor. Just as manufacturers might form a cartel by agree-
ing among themselves to withhold products from the market except
at an inflated price, workers can agree among themselves not to
work except for an inflated wage. But the manufacturers would be
prosecuted under the antitrust laws for price-fixing, whereas labor
unions can do the same thing with impunity. Labor unions are price-
fixing cartels, whose practices can be just as disruptive to the econ-
omy as price-fixing by other businesses, if not more so.'
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At first, organized labor’s anti-competitive conduct was pros-
ecuted as violating the Sherman Act. In Loewe v. Lawlor,'*® for exam-
ple—famous as the “Danbury Hatters’ Case”—the Supreme Court
held that labor unions that organized boycotts against businesses
were liable under the act because the common law had long pro-
hibited boycotts as “agreements in restraint of trade.” Angry labor
activists demanded that unions be exempted from the law,'*’ and
beginning with the 1913 Clayton Act, they were. Yet there is no prin-
cipled justification for exempting the entire realm of labor relations
from antitrust control. If government ought to police the market-
place to ensure “competitiveness,” it makes no sense to give labor
unions—which can be every bit as oppressive to workers and harm-
ful to consumers as any other organized enterprise—a free pass. As
Richard A. Epstein notes, exempting labor unions from the anti-
monopoly laws “shows all the indelible marks of special interest leg-
islation.”™® Exempting unions from antitrust prosecution, Epstein
concludes, “had one and only one function: to preserve and advance
union monopoly power.”"!

As the law stands today, unions engage in practices far beyond
what any other business entity would be entitled to do under the
antitrust laws. Like the riverboat pilots in Mark Twain’s day,'** labor
unions and similar trade organizations frequently control not only
the terms of employment but also the terms on which newcomers
may enter a trade. Consider, for example, the market for legal serv-
ices. States require anyone who wants to practice law to first pass
the state bar examination. But most states make it illegal to even
take the examination without graduating from a law school accred-
ited by the American Bar Association—a privately run professional
organization, similar to a union, for lawyers. This gives the ABA
a chokehold on new entries into the profession: a role that would
clearly violate the Sherman Act’s prohibition on cartels.’® The bar
exam itself is routinely used to protect insiders from fair economic
competition. Florida, New York, and other states recently raised the
score required to pass the bar because “too many” people were pass-
ing—something that makes no sense if the exam were intended to
protect the general public from incompetent lawyers, but that makes
perfect sense if the goal is to create an artificial scarcity of lawyers.'*
Yet the legal profession gets away with such conduct because it does
so with government cooperation.'®
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The Strange Afterlife of Freedom of Trade

The Whig anti-monopoly tradition centered on a consensus on
two major points: first, individuals ought to be free to earn a living
without unfair government interference; and second, society suf-
fers when either laws or private contracts restrict the availability of
goods or services on the market. Early courts, therefore, routinely
invalidated private agreements by which workers promised not
to engage in a certain trade. Today, this principle survives in cases
involving the enforceability of “noncompetition” clauses in employ-
ment contracts. Courts regard these contracts skeptically, enforcing
them only where they are “reasonable” and generally requiring that
the agreement apply only within a specific geographical area so that
the parties may practice their trade outside a certain locale.’®® But
courts also often invalidate such agreements, and many states out-
law them by statute. California, for example, forbids “every contract
by which anyone is restrained from engaging in a lawful profession,
trade, or business of any kind.”*” Yet there may be any number of
legitimate reasons for entering into such contracts.'® A skilled prac-
titioner might be unwilling to take on an entry-level employee if he
fears he might be training his own competition, for example. And
businesses that deal with confidential information or trade secrets
routinely require employees to sign noncompetition agreements in
exchange for being allowed to learn a trade secret.

The remarkable result is that the Whig anti-monopoly tradition
that began by proclaiming the right of each person to earn a liv-
ing without unreasonable government interference has turned itself
inside out. Businesses that do nothing worse than provide goods
people want at prices they are willing to pay are prosecuted—while
government-created monopolies that exclude innocent people from
earning a living are shielded from the law. Companies like Standard
Oil, ALCOA, and Microsoft, which revolutionized American life,
saving countless hours of labor and countless millions of dollars,
are treated like criminals—whereas labor unions that often terrorize
“scab” workers (who seek nothing more than to earn a day’s pay)
are allowed to continue their practices virtually unmolested.” The
very vocabulary of economic freedom has been perverted, so that
the word “monopoly”—which once referred to the use of physical
(i.e., government) coercion to prevent fair competition—now means
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the exact opposite: a business that has succeeded by treating custom-
ers well and cutting prices. Meanwhile, the antitrust laws prohibit
businesses from lowering their prices, or from raising their prices, or
from charging different prices to different people, or from charging
the same price to different people! Laws that prevent people from
earning an honest living are upheld as constitutional in almost every
circumstance, whereas contracts in which people freely agree not
to go into competition with their former employers are frequently
invalidated. On all sides, the right to earn a living is under assault.
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4. The Contracts Clause: Victim of the
Living Constitution

The strange career of the Whig anti-monopoly tradition is echoed
in some ways by the history of another of the Constitution’s impor-
tant protections for economic freedom: the contracts clause. Part of
the original Constitution of 1787, this clause—which forbids states
from making any law that “impair[s] the Obligation of Contracts”'—
became a powerful restriction on state regulatory power during the
19th century, only to be eclipsed during the Great Depression and
weakly revived in a barely recognizable form in recent decades. A
century ago, the great legal historian Henry Maine called this clause
the single most important provision in the Constitution;? in 1978, the
Supreme Court could admit that it had “receded into comparative
desuetude.”?

Laws impairing the obligations of contracts have along and gloomy
history in Western politics. Ancient Greek cities were plagued by class
conflicts between the wealthy few, who lent money, and the poor,
who borrowed it, and who, in bad economic times, would sometimes
rise up in bloody rebellion, demanding that their debts be “forgiven.”
In some cases, the heavy-handed actions of the lenders may have
justified these rebellions,* but in general, laws abolishing debts harm
societies by deterring lending. If creditors cannot be sure that they
will be paid back, they will be far less likely to lend their less wealthy
neighbors money to buy farmland, equipment, or other necessities.
The consequences are economic stagnation and poverty.

America’s Founders were deeply familiar with the classical exam-
ples of ancient Greece, but they were also familiar with a more recent
example of anti-creditor agitation. In the 1780s, farmers burdened by
heavy debts and inflation led what came to be called Shays’s Rebel-
lion, after its leader Daniel Shays.’ This makeshift army of more
than 1,000 men closed courts to prevent foreclosures and debt sales
and stormed the state supreme court in Springfield, Massachusetts.
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Although the rebellion was put down before much blood was shed,
it and similar agitation in other states worried America’s political
leaders, who saw these scenes as all too reminiscent of the ancient
troubles. Not all the resistance was violent; in an economically strug-
gling America, state legislators eager for popularity with common
voters often proposed laws restricting the contractual rights of those
who had lent money. Such legislation was understandable, given the
harsh circumstances of the day, but while it benefited debtors in the
short run, it ultimately harmed them by drying up credit and mak-
ing it harder to borrow money in the future. Moreover, such laws
worked a positive injustice on financiers who invested their money
in the mortgages on the condition that they could reclaim some of
their investment, if necessary, through foreclosure.

Debt-relief laws replace the principles of justice with the mere
power of political majorities. A person who lends money to another
deserves to be repaid, but laws abolishing debts eliminate that right
simply because there were fewer lenders than borrowers.® A law
abolishing debts simply eliminates the rights of one person, the
lender, for the benefit of another, the borrower—not in punishment
for an actual crime but simply because the lenders lack the political
power to see that their contractual rights are respected. Eliminat-
ing their rights in this way would be an injustice that the Founders
believed the Constitution should ban majorities from committing.
In The Federalist, James Madison described laws abolishing debts as
“improper,” “wicked,” and “contrary to the first principles of the
social compact, and to every principle of sound legislation,”” not
merely because they damaged the economy but because they placed
the rights of the minority (lenders) at the mercy of majority will.

Madison drew an instructive analogy between the laws that majori-
ties enact and a lawsuit between two parties. “No man is allowed to be
a judge in his own cause,” he wrote, “because his interest would cer-
tainly bias his judgment, and, not improbably, corrupt his integrity.”®
But in a republican government, the majority not only makes the law
but also indirectly judges the constitutionality of its own actions since
it indirectly appoints judges. Suppose, therefore, that the legislature
enacts a law abolishing debts. On this issue, “the creditors are parties
on one side and the debtors on the other. Justice ought to hold the bal-
ance between them. Yet the parties are, and must be, themselves the
judges” of whether such a law is legitimate, and “the most numerous
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party . .. [will] prevail.” In such cases, there is an awful “temptation”
for the “predominant party to trample on the rules of justice.”® By
prohibiting states from passing such laws, the Framers of the Consti-
tution hoped to prevent legislative majorities from substituting might
for right. The will of the majority would not, therefore, be the law—
rather, the will of the majority would be constrained by law."® Thus,
the contracts clause “prohibits all retrospective, redistributive legisla-
tion which violates vested contractual rights by transferring all or part
of the benefit of a bargain from one contracting party to another.”"

Public Contracts

The first important Supreme Court decision to explain the con-
tracts clause was Fletcher v. Peck,'? an 1810 case arising from a scandal
in which almost every member of the Georgia legislature schemed to
sell valuable lands at an enormous discount to four companies that
had paid substantial bribes to the legislators. Angry voters threw the
corrupt members out, and the new legislators quickly repealed the
previous act, but not before some of the companies who had obtained
land sold it to new buyers. Some of these new buyers were unaware
of the fraud underlying the transaction, and when the original own-
ers demanded that they return the land, they refused, leading to a
lawsuit that reached the Supreme Court.

Fletcher is a classic work illustrating the genius of Chief Justice John
Marshall. Only a little over 5,000 words long, it contains not a sin-
gle case citation, but proceeds by irresistible logic from premises to
conclusion. Every contract, Marshall held, is really made up of two
agreements—first, the agreement to exchange one thing for another
and second, “a contract not to reassert that right” to the thing that
was exchanged. “A party is, therefore, always estopped by his own
grant.””® Thus, when Georgia sold the land, it agreed not only to
exchange the land for money but also to respect that completed trans-
action and not to try to undo it later. Even if the first agreement was
corrupt, therefore, the state could not violate the second component
of its contract. To do so would impair the obligation of contract, in
violation of the Constitution. “A law annulling conveyances between
individuals, and declaring that the grantors should [possess] . . . their
former estates, notwithstanding those grants, would be as repugnant
to the constitution as a law discharging the vendors of property from

69



THE RiGHT TO EARN A L1VING

the obligation of executing their contracts by conveyances.”!* The
innocent purchasers of the land could not be forced to return it even
though preceding sales were tainted by fraud.

The Fletcher doctrine became the basis for constitutional restrictions
on state power to redistribute the fairly acquired wealth of private
parties. It also limited state authority to change the terms of charters
granted by the legislature. In Dartmouth College v. Woodward," the
Supreme Court held that under the Fletcher doctrine, states could not
unilaterally alter corporate charters because it would deprive the
corporation’s owners of their settled rights, in the same way that
Georgia had tried to deprive bona fide purchasers of land sold by the
state. In 1769, the New Hampshire legislature issued Dartmouth Col-
lege a charter to operate a college, specifying certain procedures for
governing the school. In 1816, the legislature amended the charter,
expanding the number of trustees and creating a new board of gover-
nors; the existing board of trustees refused to accept these alterations
and a lawsuit ensued. Chief Justice Marshall ruled in favor of the
college. “It can require no argument to prove, that the circumstances
of this case constitute a contract,” he wrote.'* Dartmouth was not a
government institution, but “a private corporation” that was “really
endowed by private individuals, who have bestowed their funds
for the propagation of the Christian religion among the Indians, and
for the promotion of piety and learning generally.”” The new law
“re-organized” Dartmouth “in such a manner, as to convert a literary
institution, moulded according to the will of its founders, and placed
under the control of private literary men, into a machine entirely sub-
servient to the will of government.” Whether or not this was good
policy, it was “not according to the will of the donors, and [was]
subversive of that contract, on the faith of which their property was
given.”*® Thus, the new law impaired the obligations of the existing
charter, which was a contract protected by the Constitution. If states
could unilaterally rewrite corporate charters granted to private inves-
tors, Marshall explained, “no man ever will be, the founder of a col-
lege,” since he would know “that an act of incorporation constitutes
no security for the institution . . . that it is immediately to be deemed
a public institution, whose funds are to be governed and applied, not
by the will of the donor, but by the will of the legislature.”*

The Dartmouth College decision recognized corporate charters as
private property and enforced strong limits on the state’s power
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to manipulate the rights of the owners. But at the same time, the
case had some troubling implications for the future of the free mar-
ket. If the legislature could not manipulate a corporate charter once
granted, such charters might become monopolies. If a state sought
to open up a market it had previously reserved to a single group
through a corporate charter, the holders of the charter could plau-
sibly argue that allowing competitors would deprive them of their
expectations and thus violate the contracts clause.

That was the issue confronting the Court in the case of Charles
River Bridge v. Warren Bridge,™ discussed in chapter 2. The owners
of the Charles River Bridge contended that by granting a charter to
the Warren Bridge Company, the state had essentially repealed the
charter that it had earlier granted to the Charles River Bridge’s own-
ers, because the new, free bridge would destroy their corporation
entirely. If the state could not unilaterally alter Dartmouth College’s
charter, how could it unilaterally destroy the value of the charter
granted to their company? The opening of a free bridge next to their
toll bridge not only violated the terms of their charter by depriv-
ing them of their alleged monopoly but also violated the contracts
clause, just as New Hampshire violated the clause by tampering
with Dartmouth College’s charter.

Chief Justice Marshall heard arguments in the Charles River Bridge
case but died before making a decision. He was replaced by Chief
Justice Roger Taney, but the case was not decided until 1837, six
years after the Court had first heard the attorneys argue. The deci-
sion shocked many of Marshall’s admirers. The Court refused to read
a monopoly privilege into the Charles River Bridge charter with-
out explicit wording to that effect. And without a monopoly grant,
there was nothing to stop the legislature from granting a competing
charter to another company, even if doing so decreased the value of
the existing charter. The purpose of government, Taney wrote, was
“to promote the happiness and prosperity of the community,” and
if by granting a corporate charter to one group of investors the state
thereby surrendered its power to grant other charters to others, then
government could not accomplish this end.

[W]hen a corporation alleges, that a state has surrendered . . .
its power of improvement and public accommodation, in
a great and important line of travel . . . the community have
a right to insist . . . that its abandonment ought not to be
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presumed, in a case, in which the deliberate purpose of the
state to abandon it does not appear. The continued existence
of a government would be of no great value, if, by implica-
tions and presumptions, it was disarmed of the powers neces-
sary to accomplish the ends of its creation, and the functions
it was designed to perform, transferred to the hands of priv-
ileged corporations. . . . While the rights of private property
are sacredly guarded, we must not forget, that the commu-
nity also have rights, and that the happiness and well-being
of every citizen depends on their faithful preservation.?

Taney’s wording said nothing about the free market; his concern
was to protect the power of states to serve public needs by char-
tering new public works when old ones became obsolete. Corpora-
tions had not yet evolved into the purely private entities they are
today, so Taney naturally assumed that any public work would be
undertaken by a public “corporation” organized by government, in
which private parties would invest and on which they would expect
a return. But by holding that one corporate charter did not prevent
the legislature from granting a competing corporate charter later on,
Taney also inadvertently did a great service for the advent of market
competition among corporations.

Justice Joseph Story, a devout admirer of Marshall, argued in a bit-
ter dissent that the Court was abandoning the principles of Fletcher,
Dartmouth College, and other cases. First, he disagreed with the
Court’s view that corporate charters should be strictly construed
to avoid inferring monopoly privileges. Throughout history, he
argued, contracts between the king and his subjects were “liberally
expounded, that the dignity and justice of the government may never
be jeoparded, by petty evasions and technical subtleties.”? Thus, the
charter between Massachusetts and the owners of the Charles River
Bridge ought to be “construed favorably to the grantee[s], so as to
secure [them] in the enjoyment of what is actually granted.”* Story
thought it was unfair to accuse the Charles River Bridge’s owners
of seeking monopoly power. They were simply demanding a fair
return for their hard work: “If the government means to invite its
citizens to enlarge the public comforts and conveniences, to estab-
lish bridges, or turnpikes, or canals, or railroads, there must be some
pledge, that the property will be safe; that the enjoyment will be
co-extensive with the grant; and that success will not be the signal
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of a general combination to overthrow its rights and to take away
its profits.”* The owners of the first bridge had undertaken all the
risk and difficulty of building the bridge, uncertain that their doing
so would be financially worthwhile. Indeed, it is hard to argue with
Story’s observation that if the Warren Bridge’s charter had been
granted only one year after the Charles River Bridge’s instead of 40
years, the unfairness would have been obvious and the legislature
would have been universally condemned.?

A half century later, in 1884, the Supreme Court reiterated that the
contracts clause did not forbid legislatures from revoking monop-
oly privileges after granting them. In Butcher’s Union Slaughter-
House & Live-Stock Landing Co. v. Crescent City Live-Stock Landing and
Slaughter-House Company,* the Court held that the state of Louisiana
could eliminate the same butcher monopoly that it had created a
decade earlier, giving rise to the Slaughterhouse Cases. The state had
adopted a new constitution that explicitly banned monopolies in the
slaughtering trade. The Crescent City Company, which had received
a monopoly a decade earlier, lost its monopoly and the value of its
stock collapsed. The company sued, arguing that revoking this grant
violated the contracts clause. The Court rejected this argument. “’No
legislature can bargain away the public health or the public morals,””
it explained. “’Government is organized with a view to their preser-
vation, and cannot divest itself of the power to provide for them. For
this purpose the legislative discretion is allowed, and the discretion
cannot be parted with any more than the power itself.””* Likewise,
in Stone v. Mississippi,® the Court held that when the legislature
authorized a group to conduct a lottery, and then later revoked that
permission, the investors organizing the lottery could not sue under
the contracts clause. The legislature was incapable, the Court said,
of making a binding promise not to exercise in the future its author-
ity to protect public health, safety, and morality, even when such
authority deprived a person or a company of its expected income.

Reserved Power to Regulate

These cases indicate some of the intriguing tensions in the juris-
prudence of the contracts clause. First, states were obligated to
respect the terms of the charters that they granted to private compa-
nies, but those charters would not usually be construed as creating
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monopolies, in violation of other basic values of American consti-
tutional law. Second, although contracts were protected from state
interference in most cases, the state still retained some power to act
in protection of the general public, even if doing so would interfere
with the value of a charter. This latter tension developed into the
doctrine of Stone and Butcher’s Union, under which all contracts were
interpreted as including a reserved power on behalf of the state to
intervene in some cases.

The Supreme Court first addressed this theory in an 1827 case®
but elaborated on it in the 1848 decision of West River Bridge Company
v. Dix,*® when the justices concluded that all contracts, regardless
of their terms, incorporate certain “conditions” that “are superin-
duced by the preexisting and higher authority of the laws of nature,
of nations, or of the community to which the parties belong.” Since
“[e]very contract is made in subordination” to the state’s power to
impose such conditions, contracts “must yield to their control, as
conditions inherent and paramount, wherever a necessity for their
execution shall occur.”* The Stone Court also took this approach.
Since legislative powers were incorporated into each contract, it
did not impair a contract for the government to exercise these pow-
ers. In other words, contracts with the government included certain
unwritten provisions allowing government to alter the agreements
as necessary to protect the general public.

But Stone revealed problems with this theory. That decision meant
that government could alter agreements to advance a loosely defined
class of public policies regardless of the effects those policies might
have on people or businesses that thought their contractual rights
were clear and secure. For example, the government could “protect”
the public from lotteries—the Court considered gambling “wrong
in [its] influences”**—despite its clear promise to allow them. That
promise had induced investors to devote their time and money to the
enterprise. But the state’s actions destroyed those investments and
injured the company’s directors, proving the wisdom of Chief Justice
Marshall’s warning that if states always retained power to alter con-
tractual terms, they would be free to do as they pleased, overriding
the contractual or property rights of citizens and businesses. A state
could pass a law “declaring that all contracts should be subject to
legislative control, and should be discharged as the legislature might
prescribe,” for example, and under the Dix theory, such a provision
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“would become a component part of every contract, and be one of
its conditions.” Contracts would then be rendered without mean-
ingful protection, and the contracts clause “would lie prostrate . . .
construed into an inanimate, inoperative, unmeaning clause.”*
Stone took a long step in this direction, and later cases went even
further, holding that the “superinduced” powers of government
also controlled contracts between private parties. The state therefore
reserved authority to alter any and all contracts to accomplish what-
ever goals legislatures believed to be in the public interest.*

At first, a broad national consensus about the appropriate limits
of government power kept in check this threat to the freedom of
economic choice. The same year that Dix was decided, Alexis de
Tocqueville commented: “[T]ill now no one in the United States
has dared to profess the maxim that everything is allowed [to gov-
ernment] in the interests of society, an impious maxim apparently
invented in an age of freedom in order to legitimize every future
tyrant. Thus, while the law allows the American people to do eve-
rything, there are things which religion prevents them from imag-
ining and forbids them to dare.”* Society’s mores thus restrained
the tyranny of the majority that might otherwise override the Con-
stitution’s protections for individual freedom. With the coming of
the 20th century, however, the police powers were increasingly
stretched by Populist and Progressive activists.*

The Modern Contracts Clause

At the end of World War I, several East Coast cities faced seri-
ous housing shortages. Rents were rising, and many residents faced
foreclosure and eviction. New York, Washington, and other cities
responded by passing rent-control measures prohibiting landlords
from evicting tenants who paid a “reasonable” rent. The landlords
challenged these laws as violations of the contracts clause because
they impaired their lease contracts. But the Supreme Court upheld
the laws, explaining that “contracts are made subject to [the] exer-
cise of the power of the state””” and that the emergency justified the
government’s actions.

A decade later, an even greater emergency struck: the Great
Depression. In Minnesota, the Depression was particularly hard on
farmers who were unable to make payments on their mortgages and
faced foreclosure. About half the land in the state was mortgaged,
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and the foreclosures were so numerous that the foreclosure sales
drove down land values, meaning that even after debtors had their
land sold from under them they were still often unable to discharge
their debts.® The situation became so bad that mobs disrupted mort-
gage sales and marched menacingly on the state capitol. The state’s
socialist governor, Floyd Olson, warned that “if the legislature—the
Senate in particular—does not make ample provision for the suf-
ferers in this state,” he would “declare martial law” and “[a] lot of
people who are now fighting the [proposed debtor-relief] measures
because they happen to possess considerable wealth will be brought
in by provost guards.”¥

The legislature caved in to these threats on April 18, 1933, unani-
mously approving a law modeled on the New York rent-control law.
The Minnesota act extended the period during which a resident
could reclaim mortgaged property after the bank had foreclosed
and sold it. That period had been one year, but the new law allowed
judges to extend it to two years. The law also sought to avoid con-
stitutional conflict by declaring that no such extension would be
granted if it would “substantially diminish or impair the value of
the contract . . . without reasonable allowance to justify the exercise
of the police power.”*’ The law also allowed courts to reject a fore-
closure sale and to require a new sale if the sale price was judged to
be “inadequate.”

The problem with this law is that the Constitution’s ban on laws
impairing contractual obligations contains no “emergency” excep-
tion. On the contrary, one of the primary reasons for adopting the
contracts clause was to prevent disruptions such as Shays’s Rebellion,
in which farmers had mobbed foreclosure sales and closed courts just
like their Minnesota descendants a century and a half later. Indeed,
more than one state enacted so-called debtor stay laws, similar to the
Minnesota act, at the time of Shays’s Rebellion, which was one rea-
son the contracts clause was written. Law professor William Prosser,
who had consulted with the legislature on drafting the Minnesota
law, confessed a year later that the contracts clause “was inserted in
the Constitution for the purpose of preventing precisely the type of
legislation which was contemplated in Minnesota in 1933.”4

Although the law was aimed primarily at relieving farmers,
the Blaisdells were not farmers but owners of a large house in
Minneapolis, 11 rooms of which they rented out to boarders. They
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defaulted on their mortgage and the bank foreclosed, purchasing the
property for $3,700, whereupon the Blaisdells applied for an exten-
sion of the redemption period. The trial court rejected the applica-
tion on the ground that the law violated the contracts clause, and
the Blaisdells appealed. The Minnesota Supreme Court reversed this
decision, holding that the economic emergency justified the legisla-
tion. The United States Supreme Court agreed: “[T]he reservation of
the reasonable exercise of the protective power of the State is read
into all contracts.”* And to “protect” the public, the state could act
by altering the terms of the Blaisdells’ lease.

Perhaps more than any other Supreme Court decision, Blaisdell
demonstrates the dangers of the “living Constitution” theory, under
which the meaning of constitutional provisions can change to meet
changing circumstances.* Chief Justice Charles Evans Hughes, who
wrote the opinion, admitted that the contracts clause was adopted
to prevent the sort of legislation at issue in the Blaisdell case, but
he held that the Constitution must be interpreted broadly to allow
broader legislative discretion than the Founders had allowed: “It
is no answer to say that this public need was not apprehended a
century ago, or to insist that what the provision of the Constitution
meant to the vision of that day it must mean to the vision of our
time.” But he provided no explanation of why the Constitution’s
terms should be interpreted differently at different times. Instead,
he simply shrugged off the question: “If by the statement that what
the Constitution meant at the time of its adoption it means today; it
is intended to say that the great clauses of the Constitution must be
confined to the interpretation which the framers, with the conditions
and outlook of their time, would have placed upon them, the state-
ment carries its own refutation.”*

But that is fallacious—the statement does not carry its own refu-
tation, and Hughes’s claim does not qualify as an argument at all.
It certainly did not adequately answer Justice George Sutherland’s
observation in dissent that “[i]f the contract impairment clause,
when framed and adopted, meant that the terms of a contract for
the payment of money could not be altered in invitum by a state stat-
ute enacted for the relief of hardly pressed debtors to the end and
with the effect of postponing payment or enforcement during and
because of an economic or financial emergency, it is but to state the
obvious to say that it means the same now.”*® For Hughes to claim
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that this statement “carries its own refutation” was merely to dodge
the need for serious explanation and to assert that the Constitution’s
terms would simply no longer be enforced. As one commentator has
written, Hughes’s declaration that the constitutional ban on laws
abridging contracts would only bar unreasonable abridgments was
reminiscent “of the scene from Animal Farm in which reexamination
of a provision that ‘[n]o animal shall drink alcohol’ reveals it to out-
law drinking ‘to excess.””*

Nevertheless, the Blaisdell decision would cripple enforcement of
the contracts clause for the rest of the century. Although in theory
the decision applied only to emergency circumstances, it was a mere
six years later that the Court allowed legislatures to alter contracts
even in nonemergency situations. “The emergency of the depression
may have caused the [legislation at issue in Blaisdell],” the Court
noted, “but the weakness in the financial system brought to light
by that emergency remains. If the legislature could enact the legisla-
tion . . . in that emergency,” then there was “no reason” why simi-
lar legislation could not be enacted in less urgent circumstances.*
The English poet John Milton once warned that “necessity” is “the
tyrant’s plea,”* and Blaisdell proved that what is permitted for the
sake of temporary emergencies often becomes routine conduct in
later years.®® From that point on, legislatures were free to disturb
contracts whenever their actions were “reasonable,” which meant
that legislatures could do whatever they thought was good for the
public. The theory of the “living Constitution” had killed off one of
that document’s most vital provisions.

In the 1970s, the contracts clause experienced a brief and strange
revival in a short series of cases involving government’s breaching
contracts with private parties. In United States Trust Co. v. New Jersey®
and Allied Structural Steel v. Spannaus,” the Supreme Court consid-
ered the constitutionality of state laws repealing charter rights held
by private parties. In United States Trust, the legislatures of New York
and New Jersey repealed certain promises made to the Port Author-
ity, promises that had protected Port Authority funds from being
siphoned off to uses that the Port Authority’s shareholders did not
approve. The Port Authority contended that the repeal violated the
contracts clause, and the Supreme Court agreed. It acknowledged
that Blaisdell and later cases gave states “wide discretion” to “protect
the . . . general welfare” by manipulating contractual relationships
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and that states were limited only by the requirement that the legisla-
tion “must be upon reasonable conditions and of a character appro-
priate to the public purpose.” These requirements were extremely
lax because “courts properly defer to legislative judgment as to the
necessity and reasonableness of a particular measure.”” Yet the
Court announced that such deference should not apply”“[w]hen a
State impairs the obligation of its own contract.”** In such cases, “the
State’s self-interest is at stake,” meaning that Blaisdell-style deference
might blind the Court to unfair self-dealing by legislatures.®

In Spannaus, the Court’s attention returned once more to Minne-
sota, which passed a law requiring businesses to maintain existing
pension plans; if a company shut down its pension plan or closed
a Minnesota branch office, it would be fined unless it provided full
pensions for all employees who had served for 10 years or more. The
steel company’s pension plan covered only employees who had not
quit or been fired before reaching the age of 65. Thus, when the com-
pany closed its Minnesota office and laid off several workers, most
of them did not qualify for a pension under the company’s plan; but
because they had worked for the company for more than 10 years,
they were entitled to a pension under the new law. When the com-
pany was fined, it filed a lawsuit arguing that the law impaired the
contract established in the company’s pension plan.” The Supreme
Court agreed. Unlike United States Trust, the Spannaus case did not
involve a contract between the government and a private party;
nevertheless, the Court found that the law violated the contracts
clause because it had “nullifie[d] express terms of the company’s
contractual obligations and impose[d] a completely unexpected
liability” on it.”” Yet this decision’s sweeping language never trans-
lated into a serious revival of the contracts clause; in 1987, the Court
returned to its deferential attitude, refusing to “read literally” the
Constitution’s prohibition on laws impairing the obligations of con-
tract.”® Today, the clause appears to forbid only completely irrational
laws—already forbidden by the due process clause—or to restrict
the government’s ability to alter its own contractual obligations as
in United States Trust.

In a way, this is an ironic reversal of the contract clause’s origi-
nal purpose; it was aimed at protecting private contracts, not con-
tracts with the government. Although Fletcher, Dartmouth College,
and Charles River Bridge all involved contracts with the government,
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there is “no evidence that the framers intended the contracts clause
to apply to any contracts to which the state was a party,” and many
Framers expressly denied such a possibility.® For one thing, laws
altering government’s obligations are probably less prone to abuse
than laws altering contracts between private parties, because a pub-
lic contract is likely to have a politically influential constituency able
to resist legislative attempts to alter it, whereas the private parties to
an everyday contract—like the mortgage contract in Blaisdell—are
less likely to have the political power to defend their contractual
rights. It is also far more likely that the alteration of a public contract
will be genuinely in the public interest: normally, the state’s “self-
interest” is the same as the “public interest,” at least when it comes
to conserving taxpayer money.*

Today, government is almost completely free to alter contractual
arrangements between private parties, and only slightly less free to
alter contracts between individuals and the government. Politicians
have almost unreviewable power to change the terms of bargained-
for agreements retroactively, which deters investment, harms inno-
vation, and prevents the creation of new jobs.

One typical example of government manipulation of private con-
tract rights occurred in Berkeley, California, in 2000.* Well known
for their leftist views, Berkeley officials were quick to embrace the
idea of “living wage” laws—laws that require a business that has
some special relationship with the government to pay its employees
no less than a specified amount.®? Although there is strong reason
to doubt that living wages actually help the poor,® they have been
adopted by cities across the country in hopes that they will raise the
incomes of day laborers. Berkeley’s law required any business that
“received some form of financial benefit from the city”® to pay its
workers $9.75 per hour plus medical benefits, or if medical benefits
were not included, $11.37 per hour. Whether or not this policy was
wise, it was almost certainly constitutional—government has long
had the power to impose such requirements on businesses that have
unique relationships with the government.®

But three months later, the city amended the law so that it would
apply to any business operating on property leased from the city,
employing more than six people, and receiving a gross income
of more than $350,000 per year. The ordinance also included an
exception allowing an employer to pay below the living wage if the
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employer had a collective-bargaining agreement with a union. That
meant that the law would apply to only one business in the entire
city: a restaurant called Skates by the Bay, owned by a corporation
called RUI One and located on land leased from the city under a 1967
contract.® In other words, the Berkeley ordinance essentially rewrote
the agreement between the city and this one restaurant, requiring as
a condition of its lease that Skates by the Bay pay its employees the
specified rate. Unlike a minimum wage law—which is a generally
applicable rule that all businesses must obey—the Berkeley living
wage was applied to the restaurant by adding a new demand to the
agreement that the city and the restaurant signed almost four dec-
ades earlier.

The company filed a lawsuit arguing that, among other things,
the living wage law impaired its 1967 contract. But the Ninth Cir-
cuit Court of Appeals rejected this argument. The fact that the lease
agreement did not require a specific wage, the court found, meant
that there was no arrangement between the company and the city
in the first place—and therefore the law did not impair such an
agreement.” But, the court continued, even if the lease had included
a provision specifying the wages that RUI would have to pay its
employees, the city would still have been free to alter it because “the
lease agreement contains a provision mandating that RUI ‘comply
with all applicable laws, ordinance[s] and regulations of the City. .. "
California courts have consistently interpreted such provisions to
mean that a party to a contract will ‘comply with existing as well
as future law.”” This meant that the lease would be interpreted as
requiring the company to comply with “regulation that may change
with time.”®® In other words, the city could write a contract with RUI
One, sign it, and then change that contract in any way it wanted by
passing an ordinance months or even years later and the company
would have no recourse. Thus, RUI's contractual rights depended
entirely on the will of the city government—precisely the situation
the contracts clause was written to prevent. Yet the Supreme Court
refused to take RUI’s case, and city officials celebrated their victory
by telling the press that the decision allowed them to “target a par-
ticular industry, a business that operates in a particular way or in
a certain zone of the city.”® The contracts clause—once among the
most powerful constitutional devices for protecting economic free-
dom and property rights—had been rendered void.
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5. The Era of Substantive Due Process:
Slaughterhouse to Lochner

The decline of the contracts clause as a significant protection for
the right to earn a living coincided more or less with the rise of what
is today called the theory of “economic substantive due process.”
Unfortunately, this theory is difficult to understand on its own terms
because it has become the focus of so much partisan debate. Today, it
is hard to get around the rhetoric and see the true nature of the con-
cept, let alone to assess its validity. Even the very name is misleading:
to its leading articulators, such as Supreme Court Justice Stephen ]J.
Field, that phrase, which was invented in the 1940s,! would have
been meaningless. To them it was simply “due process of law,” a
long-established legal tradition with roots in the Magna Carta and
the English common law. The “economic” substantive due process
cases were not in fact based on economic theory; nor did they use
economic terms or methodology the way that modern “law and
economics” theory does. Instead, what came to be known as “eco-
nomic substantive due process” was grounded in classical liberal
principles of political philosophy, principles that also lie at the heart
of the Constitution. Although the cases on occasion quoted from
economists such as Adam Smith, they did so only to support argu-
ments based in moral and political theory, not to support economic
arguments.?

The fact that the theory of substantive due process seems to have
originated during the so-called Gilded Age of the 19th century has
led some historians to characterize it as an intellectually dishonest
rationalization for a legal structure that benefited the wealthy elite
at the expense of abused industrial workers. Historian Robert
McCloskey, for example, claimed that Field and his colleagues
“reshaped” the Constitution in the service of “procapitalist preju-
dice.”® But this interpretation fits the facts even less than the storied
“Switch in Time” of 1937—the supposedly sudden abandonment of
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the theory during the New Deal—and it does no justice to a sophis-
ticated jurisprudence that prevailed, rightly or wrongly, for a long
time among thoughtful judges for reasons other than cynical self-
interest. The true story of “economic substantive due process” is far
more interesting.

Sovereignty and Its Limits

In the years leading up to the Civil War, thinkers allied with the
Whig, Free-Soil, and Republican Parties espoused a political theory
rooted in Lockean classical liberalism. This ideology held that politi-
cal society is a contract among individuals who are born naturally
free and equal, with inalienable rights that government is instituted
to protect—rights that include private property, personal liberty, and
the right to pursue happiness by, among other things, working for
a living. To support this view, these thinkers pointed to the Declara-
tion of Independence.

In addition to their belief that natural rights limited government’s
sovereign powers, these early Republicans—beginning with John
Quincy Adams, his protégé Charles Sumner, and later Abraham Lin-
coln—added two other important ideas: First, many of them sub-
scribed to an idea that Professor Akhil Reed Amar recently labeled
“Barron contrarianism,”* which held that the Bill of Rights applied to
the states as well as to the federal government. The Supreme Court
had rejected this view in its famous decision in Barron v. Baltimore,’
but those who believed either that Barron was wrongly decided in
the first place, or that the Constitution should be amended to over-
turn it, eventually became important players in the writing and rati-
fication of the Fourteenth Amendment.

Second, and more fundamentally, many of them held that the Dec-
laration of Independence did more than enunciate the philosophical
basis of the Union; it also created the Union itself as a political body.
That is, the Union was not formed by the states’ ratifying in the Con-
stitution of 1787, but by their declaring independence collectively
in 1776.°

This classical liberalism was hotly disputed by many important
legal theorists, who took their guidance from the writings of William
Blackstone and other non-Lockeans.” They argued that rights were
created by society, not by nature, and that the state or the legislature
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that spoke for it held the ultimate sovereign power to determine what
rights would or would not be politically recognized. In addition, they
believed that the Constitution created only a treaty between these
sovereign states, whose legislatures could extend or revoke rights
enjoyed by the people with virtually no interference from the federal
government.

Thus, there emerged in the run up to the Civil War two perspec-
tives on the authority of government and the rights of individuals.
The first, associated with the classical liberal tradition, held that
the Declaration of Independence enunciated a revolutionary prin-
ciple that no government could rightfully exceed certain inherent
boundaries—in essence, that certain rights were off limits to govern-
ment. In James Madison’s words, “the sovereignty of the society as
vested in & exercisable by the majority, may do anything that could
be rightfully done by the unanimous concurrence of the members;
the reserved rights of individuals (of conscience for example) in
becoming parties to the original compact being beyond the legiti-
mate reach of sovereignty, whenever vested or however viewed.”®
Some who took this view of the limits of sovereignty also held that,
notwithstanding the Supreme Court’s decision in Barron, the federal
Constitution protected these rights against the states because state
sovereignty was secondary to the sovereignty of the American people
as a whole. This national sovereignty, formulated by the Declaration
of Independence, was in their view the source of the common-law
rights that citizens enjoyed.’

According to the second perspective, the Declaration, whatever
aspirations it expressed, imposed no enforceable limit on state
governments. Nor could it, since on declaring independence each
colony became its own independent sovereignty, only later form-
ing the Union through the Articles of Confederation. Along with the
sovereignty that each state enjoyed came the power to determine
the common-law rights of citizens, since it was through their state
citizenship that they enjoyed such rights. The federal government
could not restrain the states in this regard. On the contrary, except
where they were explicitly limited by their own constitutions, states
had absolute authority.

At a time when slavery and states’ rights were matters of intense
debate, the differences between these two theories had very real
implications. And we can see the two perspectives being worked

85



THE RiGHT TO EARN A L1VING

out by comparing two particularly interesting state court decisions
issued during the 1850s. In 1853, Pennsylvania Supreme Court Justice
Jeremiah Black—who later became attorney general and secretary of
state under President James Buchanan and an adviser to President
Andrew Johnson—wrote a decision called Sharpless v. Mayor of Phila-
delphia®® in which he took a strong states’ rights position. When the
United States declared its independence in 1776, Black wrote, Par-
liament’s sovereignty over the colonies was assumed by each state
respectively, not by the American Union. And since Parliament’s sov-
ereignty was, in Blackstone’s theory, “supreme,” “irresistible,” and
“absolute,” the people of each state obtained complete, unlimited
authority. “The transcendant powers of Parliament,” wrote Black,
“devolved on them by the revolution. Antecedent to the adoption
of the federal constitution, the power of the states was supreme and
unlimited. If the people of Pennsylvania had given all the authority
which they themselves possessed, to a single person, they would
have created a despotism as absolute in its control over life, liberty,
and property, as that of the Russian autocrat.”" The only boundaries
to state power were those explicitly specified in the state constitu-
tion, and even these could be repealed by the majority. Thus, Black
recognized no limit in principle on the majority’s power. Had the
people so chosen, he wrote, they could have “given to the Assem-
bly an unlimited power to make all such laws as they might think
proper. They would have had the whole omnipotence of the Brit-
ish parliament.” This meant that, although state governments were
restricted by some explicit and revocable constitutional provisions,
they retained “full and uncontrolled possession” over “a vast field
of power,” and “[t]heir use of it can be limited only by their own
discretion.”*

Sharpless contrasts tellingly with a California Supreme Court deci-
sion issued only four years later, called Billings v. Hall."* In that case,
the court invalidated a law that confiscated land owned by absentee
landowners and transferred it to trespassers. In explaining its ruling,
the court rejected the theory advanced in the Sharpless decision:

It has been erroneously supposed, by many, that the Legisla-
ture of a State might do any Act, except what was expressly
prohibited by the Constitution. Whether there is any restric-
tion upon legislative power, irrespective of the Constitution,
is a question upon which ethical and political writers have
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differed. Many of the ancient writers have based this claim
of omnipotence upon the doctrine of the absolute and sacred
character of sovereignty, assuming that princes bear rule
by divine right, and not by virtue of the expressed or tacit
consent of the governed. Some contend that the very exist-
ence of government depends upon the supreme power being
lodged in some branch of the Government, from which there
is no appeal, and, if laws are passed which are immoral, or
violate the principles of natural justice, the subject is bound
to obey them. Others contend that there are boundaries set to
the exercise of the supreme sovereign power of the State, that
itis limited in its exercise by the great and fundamental prin-
ciples of the social compact, which is founded in consent, ex-
press or implied; that it shall be called into existence for the
great ends which that compact was designed to secure, and,
hence, it cannot be converted into such an unlimited power,
as to defeat the end which mankind had in view, when they
entered into the social compact...."

After quoting at length from Locke and other writers who opposed
the principle that the legislature has limitless authority, the court
concluded that “[w]hatever doubt may have formerly existed on this
subject, the question has been settled, by an overwhelming weight of
authority, in this country, that the spirit of free institutions is at war
with such a principle.”® Given that the “security of life, liberty, and
property lies at the very foundation of the social compact,” it could
not be assumed that the legislature had the authority “to attack pri-
vate property,” since that would be “equivalent to saying that the
people have delegated to their servants the power of defeating one
of the great ends for which governments were established.”*¢

The conflict between these two different views of the limits on,
and the location of, sovereign power formed the intellectual back-
ground for the Civil War. The classical liberal theory was embraced
by the Republican Party, which insisted that certain natural rights
were beyond the reach of any government, whereas the absolut-
ist theory of states” rights was embraced by the intellectual leaders
of the Confederacy. It was not surprising, then, that when the war
ended, Republicans saw a unique opportunity to ensure that these
essential elements of their constitutional theory—that American
sovereignty rested primarily in the nation, rather than states; that
the rights of citizenship derived primarily from a person’s national
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citizenship; and that legislative enactments beyond the state’s moral
limits were legally invalid—would be made a permanent part of the
American constitutional order. They hoped to use the Fourteenth
Amendment to cement into the Constitution political principles they
had always considered constitutionally sound. Since they believed
in the classical liberal proposition that government exists to protect
equally each person’s rights, they reflected this belief in the amend-
ment’s opening paragraph: equality in the equal protection clause,
protection in the due process clause, and rights in the privileges or
immunities clause.

The amendment began by defining citizenship and making fed-
eral citizenship primary: from now on, people would be “citizens of
the United States” first, and only derivatively “of the State wherein
they reside.” Their traditional common-law rights thus sprung
from their national, not their state, citizenship, and those rights
would now be protected from the interference of state govern-
ments: “No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States.” These
are abstruse concepts, but they became immensely important in
1873 when the Supreme Court decided the Slaughterhouse Cases,
the first decision ever to interpret the Fourteenth Amendment. The
result was a disaster—the decision mangled the amendment badly,
permanently handicapping its ability to protect minorities from
injustice.

As we saw in chapter 3, Slaughterhouse involved a state law that
established a monopoly in the slaughtering trade, shuttering the
businesses of hundreds of Louisiana butchers. They argued that
the law deprived them of their right to earn a living, which they
claimed was one of the “privileges or immunities of citizens of the
United States.” But the Supreme Court ruled against them, declar-
ing in direct contrast to the views of the amendment’s authors, that
a citizen’s common-law rights, including the right to earn a living,
derived from his state, not federal, citizenship. And because the Four-
teenth Amendment protects only the “privileges or immunities of
citizens of the United States,” meaning their federal rights, this made
all the difference. The slaughterhouse monopoly had not deprived
the butchers of a right pertaining to national citizenship and there-
fore did not violate the Fourteenth Amendment. Justice Miller,
writing for the five-member majority, held that the amendment
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protected only those rights “which own [sic] their existence to the
Federal government, its National character, its Constitution, or its
laws,”"” but that the right to earn a living, like other common-law
rights, sprang from state citizenship. In reaching this conclusion,
Miller essentially adopted the understanding of sovereignty that
the Fourteenth Amendment’s authors had intended to overthrow.
The Slaughterhouse majority simply ignored the most fundamen-
tal reason for passing that amendment: “Was it the purpose of the
fourteenth amendment,” Miller rhetorically asked, “to transfer the
security and protection of all the civil rights which we have men-
tioned, from the States to the Federal government?”® The answer
to that question was an unambiguous yes, and Miller’s failure to
cite any of the records documenting the amendment’s history only
underscored this fact. Miller was right, of course, that the amend-
ment guarantees only federal constitutional rights. But its enactment
was intended to constitutionalize the Republican theory that no just
government may violate the natural rights that all persons have
(including the right to economic freedom) and that the common-law
protections for those rights are enjoyed by virtue of national citizen-
ship, not state citizenship. By denying that the Fourteenth Amend-
ment had “radically change[d] the whole theory of the relations of
the State and Federal governments to each other and of both these
governments to the people,”" the Supreme Court nullified what the
amendment’s authors had specifically sought to do. Instead, it hark-
ened back to the theory of absolute state sovereignty that Jeremiah
Black had expressed in his Sharpless opinion, and fittingly so, since
in Slaughterhouse, Black served as one of the attorneys arguing the
case in defense of the butcher monopoly.

The result of Slaughterhouse was to render the privileges or immu-
nities clause—in the words of dissenting Justice Field—a “vain and
idle enactment.”® After all, if the amendment had not changed the
nature of the state-federal relationship, then it was simply a redun-
dancy: the supremacy clause already barred states from interfering
with federal authority.

Field’s prediction was right: Slaughterhouse marked the demise of
the privileges or immunities clause; that clause has almost remained
a dead letter ever since. In the ensuing years, American courts
focused their attention instead on the due process clause as a protec-
tion of individual rights against state interference.
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What Is “Substantive Due Process,” Really?

Although some historians have argued that the Court retreated
from Slaughterhouse by commandeering the due process clause to do
the work of the now moribund privileges or immunities clause, this
is not quite accurate. In fact, the Fourteenth Amendment’s Framers
knew even before the Slaughterhouse catastrophe that the due proc-
ess clause would impose limits on state power.

The theory that is now known as “substantive due process” is
somewhat obscured by the language used to discuss it. For one
thing, the phrase “substantive due process” was devised only later
as a pejorative by those who rejected the theory; at the time when
substantive due process was widely accepted, it was simply referred
to as “due process of law.” Also, lawyers today typically refer to the
“due process clause” but leave out the most important words of that
clause: due process of law. This phrase derived from language in the
Magna Carta—the legem terrae clause—which barred the king from
taking away a person’s property or subjecting him to criminal pun-
ishment except by “the law of the land.” In his Institutes of the Laws
of England, published posthumously in 1642, the English lawyer Sir
Edward Coke noted that the terms “law of the land” and “due proc-
ess of law” were interchangeable.”’ The important word in both of
these formulations is “law.” Because government may deprive a
person of life, liberty, or property only through law, the question in a
particular case is whether the government’s actions qualify as law. If
not, then the action would obviously deprive a person of life, liberty,
or property without due process “of law.”

So, what is “law”? Although aspects of that question have been
debated at length by philosophers,? it is at least clear that law has
both formal and substantive components; in other words, whether
an enactment qualifies as a law depends on both the method of its
enactment and its contents. An enactment that falls short in either
of these ways will not qualify as law, as James Wilson, a signer of
the Constitution, acknowledged: “[I]t is possible that the legislature,
when acting in that capacity, may transgress the bounds assigned
to it, and an act may pass, in the usual mode, notwithstanding that
transgression.”” Law does not just mean “whatever is emitted by
a legislature”; it means the use of government’s coercive power in
the service of some general justifying principle. The opposite of
law is arbitrariness: the use of force to serve whim, prejudice, mere
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self-interest, or unaccountable desire.?* Moreover, law does not mean
a direct command to a particular person to do a particular thing—it
is a rule that requires all people under certain circumstances to act
in specified ways.” Law sets a general rule of conduct to be followed
by all who fall within its ambit. “Law,” wrote Wilson shortly after
the Constitution was ratified, “is called a rule in order to distin-
guish it from a sudden, a transient, or a particular order: uniform-
ity, permanency, stability, characterize a law.”? Obviously, each case
is different, and a legislature must differentiate between cases, so
the generality requirement does allow lawmakers a broad range of
choices. But it does set boundaries that prohibit government from
treating each case as sui generis, or from acting on the basis of pri-
vate self-interest. To put it another way, law is to mere force as reason
is to mere will, and a society in which the government acts on the
basis of mere will, with each case being treated as entirely unique,
or in which government’s coercive power is exercised to serve the
arbitrary desire of a temporary ruling junta instead of the “perma-
nent and aggregate interests of the community,”” is not governed
by a rule of law. It is instead a “state of nature, where the weaker
individual is not secured against the violence of the stronger.”* Citi-
zens in such a society would be subjected to the ruler’s mere whim,
unable to predict whether what they do today will incur punishment
tomorrow. Their freedom would depend entirely on the mood of the
person or group holding ruling authority. Law, by contrast, does not
treat similarly situated people differently for no good reason; it is
not arbitrary or self-interested.

The point is that when a citizen’s rights to life, liberty, or prop-
erty are made revocable at the whim of the ruler, the individual is
no longer free but is unfree—is, in some sense, a slave. Aristotle
recognized this fact more than 2,000 years ago, when he wrote that
“governments which have a regard to the common interest are
constituted in accordance with strict principles of justice, and are
therefore true forms; but those which regard only the interest of the
rulers are all defective and perverted forms, for they are despotic,
whereas a state is a community of freemen.”? But this is also true
if the ruler whose whims can trump individual rights is a group, or
even a majority. For Aristotle, a democracy in which the majority
could override legal restrictions could not even be described prop-
erly as a democracy. A society where “not the law, but the multitude,
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have the supreme power, and supersede the law by their decrees” is
actually a type of monarchy and “not a constitution at all; for where
the laws have no authority, there is no constitution. . . . [TThe sort
of system in which all things are regulated by decrees is clearly not
even a democracy in the true sense of the word, for decrees relate
only to particulars.”® James Madison made a similar point when
he observed that the economic or personal interests of the major-
ity cannot be the “political standard of right and wrong” because
it would be “in the interest of the majority in every community to
despoil and enslave the minority of individuals.” This would be
“re-establishing, under another name and a more specious form,
force as a means of right.”!

Thus, to say that the will of the majority automatically qualifies as
law would be to substitute power for justice. If the majority could
override individual rights, “anarchy may as truly be said to reign
as in a state of nature, where the weaker individual is not secured
against the violence of the stronger.”* Such a world would not
be a rule of law but of arbitrary rule. In short, when its power is
used for the private interest of the rulers—whether the rulers be a
self-interested majority or a single ruler who governs by whim—a
government lacks legitimacy, and its actions do not qualify as law,
just as a bank guard’s actions would lack legitimacy if he were to use
his gun to rob the bank instead of protecting it. Such an act would
exceed the legitimate powers of a bank guard—or of a government.
The constitutional requirement that government act in alawful rather
than an arbitrary manner means that individual rights are protected
against private-interest groups and majorities who, in Madison’s
words, might pursue their own “passion or interest” instead of “the
permanent and aggregate interests of the community.”*

Judges play their part in protecting constitutional freedom by test-
ing the legislature’s actions by what the American legal scholar Tho-
mas Cooley called “those principles of civil liberty and constitutional
defence which have become established in our system of law, and
not by any rules that pertain to forms of procedure only.” Writing
shortly before the enactment of the Fourteenth Amendment, Cooley
explained that due process of law meant “such an exertion of the
powers of government as the settled maxims of the law sanction, and
under such safeguards for the protection of individual rights as those
maxims prescribe.”* This theory was already well known to lawyers
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more than a century before Cooley wrote.*® But probably the most
influential explanation of “substantive due process” came in Daniel
Webster’s 1819 argument before the Supreme Court in the Dartmouth
College case.*® The phrase “law of the land,” said Webster,

most clearly intended, the general law; a law, which hears be-
fore it condemns; which proceeds upon inquiry, and renders
judgment only after trial. The meaning is, that every citizen
shall hold his life, liberty, property and immunities, under
the protection of the general rules which govern society. Eve-
rything which may pass under the form of an enactment, is
not, therefore, to be considered the law of the land. If this
were so, acts of attainder, bills of pains and penalties, acts
of confiscation, acts reversing judgments, and acts directly
transferring one man’s estate to another, legislative judg-
ments, decrees and forfeitures, in all possible forms, would
be the law of the land.

Without these ingredients, a legislative enactment could not be con-
sidered law, even if it satisfied the formal requirements of lawful-
ness. Otherwise—if anything a legislature enacted was ipso facto
law—*constitutional provisions, of the highest importance,” would
be rendered “completely inoperative and void.” And the Constitu-
tion’s guarantees of justice would then “be an empty form, an idle
ceremony. Judges would sit to execute legislative judgments and
decrees; not to declare the law, or to administer the justice of the
country.”¥

Due process of law therefore means that government must use
its coercive powers in the service of the general welfare, for public
reasons, and not for the benefit of private groups (even large and
powerful majorities). Only a distinct category of acts by the ruling
majority—those that satisfy the procedures required before a bill
can become a law, and that substantively serve the “permanent and
aggregate interests of the community”*—can qualify as law. Other-
wise, government would be exercising arbitrary, unpredictable, law-
less power over individual freedom—just the sort of situation that
government exists to prevent.*

This understanding of due process helps explain the protection of
“unenumerated” rights—rights not specified in a written constitu-
tion—in the legal theory of due process. American law originated
in the common law of England, which has and (except for one brief
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experiment in the 17th century) always had, an unwritten constitu-
tion. All individual rights in English law are therefore “unenumer-
ated” rights,* and when English courts protect those rights under
the “law of the land” principle, they are enforcing unenumerated
rights. Written bills of rights were a relatively new invention in the
days of America’s Founding; the Constitution’s Framers would
have thought it absurd that they were “creating” the individual
rights they wrote down, or that courts would lack power to protect
rights left unenumerated. They knew, as English common lawyers
had always known, that courts would take unwritten legal norms of
tradition and reason into account when deciding whether a govern-
ment enactment qualified substantively as “law.” If an enactment
violated these principles, it lacked legitimacy and failed to serve the
genuine good of society; it was therefore not law. This was how the
“law of the land” clause of the Magna Carta, or the “due process
of law” provisions in American constitutions, imposed substantive
limits on state action. The lawfulness requirement means that not
only must the form of legislative enactments meet the Constitution’s
rulemaking requirements, the substance must also serve the public
good and respect the written and traditional guarantees of individ-
ual rights and fairness.

The argument is easy enough to understand when put in terms
of the federal government’s enumerated powers: Article I, section 8,
of the Constitution lists the federal government’s limited authority.
If Congress acts in a way not authorized by those enumerations,
then it has exceeded its legitimate scope, and its enactments cannot
qualify as “law.” The First Amendment bars Congress from making
a law respecting an establishment of religion. If Congress were to
pass a bill, and the President to sign it, declaring the United States to
be a Christian nation, such an enactment would exceed Congress’s
authority and would therefore not qualify as “law.” If federal offi-
cers acting pursuant to that declaration were to imprison a religious
dissenter, such an act would deprive that person of liberty without
due process of law. This theory is not limited to the specific prohibi-
tions in the Bill of Rights. Any government action not authorized by
the grant of power in the Constitution is ultra vires—a Latin phrase
meaning “beyond the power”—and is therefore not a “law” as
required by the “due process of law” limitation. For example, laws
exceeding Congress’s power under the commerce clause may not
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violate a specific right, but they still do not qualify as law because
they lack any constitutional authorization.

The argument becomes more complex when we move away from
the federal government’s enumerated powers, but it remains funda-
mentally the same: legislative acts do not qualify as law when they
are flawed in either their form or their substance in such a way that
they exceed the lawmaking authority. We can divide these consti-
tutional flaws into three broad categories.* First, as we have seen,
the Constitution’s requirement that government limit liberty only
through law imposes a requirement of “generality” on government’s
actions. Government acts directed against particular groups, or serv-
ing only the self-interest of political leaders rather than the “perma-
nent and aggregate interests of the community,” are not law but acts
of arbitrary power.

Second, the Constitution’s lawfulness requirement means that
government must abide by certain long-standing substantive guar-
antees when it deals with a citizen. Edward Coke wrote that the
Crown must follow the long-standing procedure of common-law
writs in criminal cases and give the accused an opportunity to “heare
the interrogatories, and take a reasonable time to answer the same
with deliberation.”* Rules such as the jury requirement help ensure
that criminal proceedings are fair, so that even though they cannot
be logically deduced from the lawfulness requirement, they are rec-
ognized rights that cannot be eliminated without radically depart-
ing from legal procedure. The same is true of rights of property or
commerce. If, as the Founders believed, individual rights are some-
thing more than permissions that the legislature gives to the people
by grace, then the legislature cannot have absolute power to abolish
those rights by fiat. If a person has a right to a thing, rather than a
mere government license, then the government may not confiscate
that thing simply by declaring it contraband; to do so deprives a
person of property without his having committed a wrong or hav-
ing any opportunity to be heard and judged—that is, without any
process at all. Thus, the elimination of rights by legislative decree
violates the principle of due process of law. In 1843, the Pennsylva-
nia Supreme Court struck down a statute that deprived a man of his
inheritance and gave it to someone else. The Constitution, explained
the court, forbids the state from depriving a person of property
“unless by the judgment of his peers or the law of the land. What

95



THE RiGHT TO EARN A L1VING

law? Undoubtedly, a pre-existent rule of conduct, declarative of a
penalty for a prohibited act; not an ex post facto rescript or decree
made for the occasion.” The Constitution was written “to exclude
arbitrary power from every branch of the government,” but that
purpose would be evaded “if such rescripts or decrees were allowed
to take effect in the form of a statute.”** New York’s highest court
relied on the same argument in 1856 when it invalidated a law that
banned the sale of liquor. “Where rights of property are admitted to
exist, the legislature cannot say they shall exist no longer; nor will it
make any difference although a process and a tribunal are appointed
to execute the sentence. If this is the ‘law of the land,” and ‘due proc-
ess of law,” within the meaning of the constitution, then the legisla-
ture is omnipotent.”** And again in 1856, the United States Supreme
Court declared that the principles of due process put “a restraint on
the legislative as well as on the executive and judicial powers of the
government and cannot be so construed as to leave congress free to
make any process ‘due process of law’ by its mere will.”*

As these cases indicate, the “procedural” aspects of due process of
law necessarily overlap with its “substantive” aspects. This explains
the third category of flaws that render government action a viola-
tion of the due process clause. Because government is forbidden to
act arbitrarily, it must act through procedures that are fair—through
regular, unbiased legal proceedings pursuant to clear rules that
are known beforehand and not subject to unforeseen change. This
requirement is today called procedural due process because it focuses
on the procedures, or means, rather than on the substantive goal of a
particular case (the end). But this terminology is misleading, because
procedural due process is a subset of substantive due process: the
reason for fair procedures is that the government’s proper role is
to serve individual rights by using coercive power in the service of
the general public good. This broader principle encompasses both
the “substantive” prohibition on arbitrary, corrupt, or self-interested
rulemaking and the “procedural” proscription on unfair, rigged pro-
cedures. Procedural due process is one of the many ways in which
the Constitution requires government to abide by the basic elements
of “lawfulness” instead of acting by mere force.

Today, many writers contend that the due process clause protects
only procedural fairness, not substantive commitments or philosoph-
ically chosen political goals.* But this argument begs the question;
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it sees due process as a means without an end—as a journey without
destination. Protecting fair government processes would be pointless
unless a society is committed to certain organizing principles—prin-
ciples derived from political philosophy. In The Federalist, Madison
wrote: “Justice is the end of government. It is the end of civil soci-
ety.” Because justice is the purpose of government, it “ever will be
pursued until it be obtained, or until liberty be lost in the pursuit.”*
Fair procedures are necessary to ensure that government does not
obliterate justice instead. If such procedures did not exist, then peo-
ple would be as much at risk from their government as they were
from other citizens. The “risk” they would run would be that their
rights might be eliminated by arbitrary fiat, which is precisely the
same risk whether characterized as substantive or procedural. People
exposed to that risk do not live under a rule of law but under a rule
of men. Thus, the substantive commitment to justice is the rationale
for implementing fair procedures. One role of the independent judi-
ciary is to rein in the factions that might use government power to
serve their “impulse[s] of passion or of interest”*® under the formal
appearance of law; by looking to both the substance and the form of
legislative enactments—to ensure that they are “laws” and not arbi-
trary pronouncements—courts help ensure that the legislature serves
the genuine public good and does not simply eliminate by decree the
preexisting rights of innocent people.

These basic themes of lawfulness—that legislation must serve
general public goals and not the specific self-interest of rulers or
favored constituents, or even of the majority; that legislation must
be consistent with the constitutional authority; that it must not sim-
ply eradicate existing rights by fiat; that it must be procedurally as
well as substantively fair—were brought together in the Supreme
Court’s early substantive due process cases.”” Only a year after the
Slaughterhouse decision, the Court explained in Loan Association v.
Topeka™ that “the essential nature of all free governments” imposes
certain basic, if sometimes unarticulated, limitations on government
power: “No court, for instance, would hesitate to declare void a
statute which enacted that A. and B. who were husband and wife
to each other should be so no longer, but that A. should thereafter
be the husband of C., and B. the wife of D. Or which should enact
that the homestead now owned by A. should no longer be his, but
should henceforth be the property of B.”*' As Madison had written
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almost a century earlier, any such society would be as hazardous to
individual rights as a society without government at all; it would
therefore not be a rule of law but one in which the ruling author-
ity acted however it wanted without reference to the actual public
good—even if its acts were disguised under the forms of law. As the
Loan Association Court concluded:

To lay with one hand the power of the government on the
property of the citizen, and with the other to bestow it upon
favored individuals to aid private enterprises and build up
private fortunes, is none the less a robbery because it is done
under the forms of law and is called taxation. This is not leg-
islation. It is a decree under legislative forms.>

Not everything that the legislature enacts qualifies as a law.”® Gov-
ernment actions that serve only an impulsive desire to injure one
group or benefit another are merely acts of arbitrary force. They can-
not qualify as a law because they are notjustified by general principles
and do not advance the genuine public good. They therefore deprive
people of life, liberty, or property, without due process of law.>

The justices reiterated these points in the 1884 case of Hurtado v.
California.> Legislative power is not “absolute and despotic,” the
Court noted; otherwise, the Fourteenth Amendment would be mean-
ingless, and even the most arbitrary legislative enactments would be
constitutional, meaning that individual rights would be put at the
mercy of legislative whim. “Law is something more than mere will
exerted as an act of power. It must be not a special rule for a particu-
lar person or a particular case, but, in the language of Mr. Webster,
in his familiar definition, ‘the general law . . . .””>* If the government
adopted “special, partial, and arbitrary exertions of power under the
forms of legislation,” these enactments would nevertheless violate
the Constitution: “Arbitrary power, enforcing its edicts to the injury
of the persons and property of its subjects, is not law, whether mani-
fested as the decree of a personal monarch or of an impersonal mul-
titude.” It is the judiciary’s role under the Fourteenth Amendment to
protect individual rights whether threatened by individual rulers or
by legislative majorities that “transcend[] the limits of lawful author-
ity . . . in the name and wielding the force of the government.”>

Almost 25 years later, the Court confirmed this view in Twining v.
State of New Jersey®® when it observed that the term “due process of
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law” incorporates “certain general principles” that protect individu-
als against arbitrary government action. While these principles can
be understood first by examining “those settled usages and modes
of proceedings existing in the common and statute law of England”**
before American independence, mere tradition did not conclusively
determine what “due process of law” meant; rather, traditional legal
practices must be viewed in light of those “fundamental principles,
to be ascertained from time to time by judicial action, which have
relation to process of law, and protect the citizen in his private right,
and guard him against the arbitrary action of government.”*

More recently, Professor Cass Sunstein captured the essence of
substantive due process when discussing the Constitution’s prohibi-
tion against what he calls “naked preferences.” These are benefits
extended to particular interest groups “solely on the ground that
those favored have exercised the raw political power to obtain what
they want.” Such preferences are prohibited by the due process,
equal protection, and takings clauses. They and other constitutional
provisions require that all government actions must result “from a
legitimate effort to promote the public good rather than from a fac-
tional takeover.”*!

This is the theory of “substantive due process,” whether in its
early “economic” manifestation or in those areas of the law in
which substantive due process is still applied today. In short, cer-
tain principles, or substantive commitments, are incorporated into a
constitution even if they are not spelled out in so many words. The
Lockean political philosophy of the Framers is thus incorporated
into the Constitution through, among other things, its reference to
“law.”®2 That term reflects the Framers’ belief that government exists
to protect individual rights and that it cannot legitimately use its
coercive powers to violate those rights without good reason; such
an act would not be “law.” If a government adopted a law designed
to protect the interests of a particular interest group, at the cost of
another, for no general public reason, it was the role of the courts to
declare such a law void, as a violation of the plaintiff’s right to earn
a living, or freedom of religion, or whatever the relevant right might
be in a particular case. Yet at about the same time that the Four-
teenth Amendment was enacted, economic regulations were becom-
ing increasingly common—for example, in the area of occupational
licensing.®* Cases involving occupational licensing, beginning with
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Dent v. West Virginia® in 1889, sometimes used substantive due proc-
ess principles to conclude that licensing laws protecting the general
public safety and welfare were constitutional; at other times, courts
concluded that such laws bore no serious relation to the public wel-
fare but merely protected one economic interest group from compe-
tition from another, in violation of the due process clause.

The Granger Cases

There are four major mileposts in the history of “economic sub-
stantive due process”: Munn v. Illinois® in 1876, which created the
“affected with a public interest” standard; Lochner v. New York® in
1905, which became the most notorious example of substantive due
process in American law; the 1934 case of Nebbia v. New York,” which
abandoned the Munn standard and replaced it with the “rational
basis” test; and United States v. Carolene Products® in 1938, which
slightly restricted the rational basis rule—but not in the area of eco-
nomic freedom.

Munn, one of the so-called Granger Cases, involved an Illinois
law that limited the prices that owners of grain silos could charge
farmers who wished to store grain. The silos were located in Chi-
cago, one of the most important stops on the trade route by which
farmers sent their products to markets throughout the country. After
farmers complained that silo owners charged exorbitant rates, agrar-
ian activists associated with the Grange movement persuaded the
state legislature to enact a price limitation. The owners of the silos
brought suit, arguing that this regulation violated the due process
clause because it benefited farmers’ interests at their expense, not for
the public welfare but simply because the farmers had greater politi-
cal influence. The owners argued that a business agreement between
two contracting parties was nobody else’s business and that voters
or politicians had no authority to interfere; if A and B agreed to the
terms of a grain storage contract, it did not violate C’s rights; thus,
C had no grounds on which to complain. Government’s attempts to
regulate in these areas were therefore unauthorized uses of coercion
and not laws. Depriving the owners of the rights of ownership there-
fore took their property without due process of law.

Before Munn, certain categories of businesses had always been
held to be basically public affairs, including railroads and other
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common carriers, as well as businesses enjoying special privileges
from the government (such as the authority to use eminent domain).
Moreover, government could regulate businesses that polluted
streams, burned down crops, or otherwise harmed nonconsenting
individuals or the public at large. Finally, government could regu-
late businesses that qualified as “natural monopolies”: those situ-
ated in such a way that consumers had no genuine choice and could
easily be exploited.

Although the grain silos in Munn did not qualify under any of
those categories, the Supreme Court upheld the laws. Government,
it held, could regulate private businesses if they were “affected with
a public interest”®—that is, if the property in question was “used
in a manner to make it of public consequence, and affect the com-
munity at large.””® When an owner uses his property in a way that
the public obtains such an interest in it, the Court declared, “he, in
effect, grants to the public an interest in that use, and must submit
to be controlled by the public for the common good, to the extent of
the interest he has thus created.”” After Munn, any company with
an unusually important connection to the general welfare could be
regulated by the government.

Justice Field dissented in Munn, as he had in Slaughterhouse, argu-
ing vehemently that the due process clause prohibited business
regulations that simply promoted the economic interests of politi-
cally successful groups at the expense of others. The grain silos
were private property, and “[t]he receipt and storage of grain in a
building erected by private means for that purpose does not con-
stitute the building a public warehouse.””? If a business were ren-
dered public—and thus subject to government control—whenever
the public had an “interest” in it, Field warned, there could be “no
protection . . . against [the] invasion of private rights,” and “all prop-
erty and all business in the State [would be] held at the mercy of a
majority of its legislature.”” Since the legislature’s enactment regulat-
ing the prices of grain silos was merely a naked preference benefiting
the farmers at the expense of silo owners—a “pretence of providing
for the public good””*—it did not qualify as a law and thus violated
the due process clause.

Field acknowledged that “legislation which secures to all protec-
tion of their rights” could justly deprive people of life, liberty, and
property under the Fourteenth Amendment: “Indeed, there is no
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end of regulations with respect to the use of property which may not
be legitimately prescribed, having for their object the peace, good
order, safety, and health of the community.””> But the grain silos “are
not nuisances,” and they “infringe[d] upon no rights of others.””
The price regulation was not designed to protect people who were
being injured but simply to give farmers a benefit at the expense
of the property owner; it was “nothing less than a bold assertion
of absolute power by the State to control at its discretion the prop-
erty and business of the citizen, and fix the compensation he shall
receive.””’

Munn was a watershed for the Populist movement, which sought
to impose severe new regulations on a postwar economy that was
booming with unprecedented growth. After the decision in that case,
states began declaring a wide variety of businesses to be “affected
with a public interest” so that the legislature could regulate them.
Courts were frequently called on to determine whether these dec-
larations were justified or were mere pretenses. The eventual result
was a complex, confusing, and inconsistent series of cases deciding
whether or not certain businesses were affected with a public inter-
est. But drawing a distinction between those that were or were not
affected with such an interest meant trying to draw clear bounda-
ries between conduct subject to government oversight and conduct
that was simply not the government’s concern.” At the end of Field’s
career, the Court acknowledged that the word “liberty” in the Four-
teenth Amendment included not only freedoms of speech or religion
but also a person’s right “to earn his livelihood by any lawful call-
ing; to pursue any livelihood or avocation; and for that purpose to
enter into all contracts which may be proper, necessary, and essen-
tial to his carrying out to a successful conclusion the purposes above
mentioned.”” In some cases, it struck down laws that too severely
imposed on the right of business owners to charge what they wanted
for their services.* But it did not repudiate its decision that busi-
nesses affected with a public interest could be controlled by the state
and that the government could dictate their prices or their practices.

Lochner

The most famous of the “economic substantive due process”
cases came in the 1905 case of Lochner v. New York,®' which declared
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a section of New York’s “Bakeshop Act” unconstitutional. Joseph
Lochner owned a small bakery, a common trade for immigrants and
lower-class workers. Many of these bakeries operated in cramped
quarters, where a handful of employees would work in long shifts,
with cots nearby so that they could sleep during their off-hours. The
work was strenuous, and many employees had little time to spend
with their families. Nevertheless, they chose to work under such
difficult conditions, believing that it would benefit them more than
unemployment, and in fact there is little evidence that the work was
particularly hazardous compared with other trades available at the
time. Bakers did not face the threat of injury and death that factory
or farm workers faced, and given the state of medical knowledge in
that era, the illnesses they sometimes attributed to the inhalation of
flour dust may more often have been caused by viruses or bacteria.
Although some parts of the Bakeshop Act established health and
safety standards—forbidding the presence of animals near food-
stuffs, for example—these provisions were not at issue in the Lochner
case. Instead, the case focused on a provision of the law that limited
the number of hours that bakers could work. Labor activists at the
time were demanding that government prohibit employees from
working long shifts so as to guarantee workers more leisure time
and to alleviate poverty by forcing employers to hire more labor.
Both these rationales for the law, however, were based on dubious
public policy arguments. While forbidding an employee from work-
ing more than 10 hours per day might have compelled employers to
hire more workers, they would do so only if it were cost-effective,
which would mean a general decrease in the wages paid to each
worker hired. Moreover, the cost of hiring new workers and other
administrative costs (let alone new legislation forbidding pay cuts)
would mean higher prices for consumers. The fallacy in the eco-
nomic arguments of the Bakeshop Act’s proponents becomes clear if
we consider an extreme case: it would be quite easy to create “more
jobs” in the bakery industry by simply legislating a five-minute
workday for each worker, but the results would be a disastrous
increase in the cost of production, leading to a collapse in the sup-
ply of baked goods and a radically inefficient economy. Likewise,
it would be easy to provide people with leisure time by prohibit-
ing them from working on Fridays, or only allowing them to work
one day per week. But these options would ignore the economic
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tradeoffs that each person faces. Instead of pursuing leisure activi-
ties, some people prefer to work to provide for their families or their
futures. For the proponents of the Bakeshop Act to take that choice
away from bakery workers—and with it the economic opportunity
that workers might have prioritized above leisure time—was not a
humanitarian act.

Nevertheless, certain New York activists, led by Baker’s Journal edi-
tor Henry Weismann, began agitating for a maximum-hours law. In
the pages of the Journal and at meetings of the baker’s union, for which
Weismann served as general secretary, reform of the working hours
in the city’s bakeshops became a common theme. In 1894, Weismann
led a drive to present petitions and resolutions on behalf of the city’s
bakers urging a maximum-hours law. Insisting that the law would
increase employment, Weismann convinced allied unions to support
the proposal as well, and in 1895 the state legislature unanimously
approved a law forbidding the owner of a bakery to “require[], per-
mit[] or suffer[]” an employee to work more than 60 hours per week
or 10 hours per day. Weismann soon became an assistant to the state’s
chief factory inspector, charged with enforcing the Bakeshop Act.

Joseph Lochner broke the law by allowing, requiring, or suffering
an employee named Aman Schmitter to work more than 60 hours
during a week in April 1901. There is no evidence to suggest that
Lochner employed any sort of coercion against Schmitter; rather, it
seems likely that Schmitter worked overtime for the same reason that
people work overtime today: for the money. But to Progressive theo-
rists like Roscoe Pound, this fact was beside the point since Schmitter
was one of the “weak and necessitous”® who, unable to make mature
decisions regarding his employment conditions, needed protec-
tion from the government. Of course, the legislation that prohibited
Schmitter from working overtime so as to preserve his leisure time
was not accompanied by compensation for his diminished income.

Lochner was convicted of violating the Bakeshop Act, a misde-
meanor. His conviction was affirmed on appeal, and affirmed again
by New York’s highest court. Lochner then appealed to the United
States Supreme Court where, strangely, he was defended by the very
Henry Weismann who had led the campaign to pass the law but
who had now switched sides. Weismann won: the Court reversed
Lochner’s conviction by a 54 ruling, holding that the law deprived
Lochner of his liberty without due process of law.
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The majority opinion, written by Justice Rufus Peckham, was
quite straightforward. Beginning with the rule that a person has
a right to earn a living without unreasonable government inter-
ference, Peckham acknowledged that the government could pro-
tect “the safety, health, morals, and general welfare of the public”
through laws that limited how a person might earn a living:* “Both
property and liberty are held on such reasonable conditions as may
be imposed by the governing power of the state in the exercise of
those powers, and with such conditions the 14th Amendment was
not designed to interfere.”* But a restriction on the number of hours
a baker could work must have some connection to the health and
safety of the baker or of the public, and there was “no reasonable
ground for interfering with the liberty of person or the right of free
contract, by determining the hours of labor, in the occupation of a
baker. There is no contention that bakers as a class are not equal in
intelligence and capacity to men in other trades . . . or that they are
not able to assert their rights and care for themselves without the
protecting arm of the state.”® If the law was designed simply to limit
the number of hours a baker worked, and not to protect a baker’s
health, then “the public is not in the slightest degree affected by such
an act,” and such a law was really a mere exercise of arbitrary force,
in violation of the due process clause.®

The Bakeshop Act, therefore, could be constitutional only if it
“pertain[ed] to the health of the individual engaged in the occupa-
tion of a baker.”* Yet there was no such connection: “the trade of a
baker has never been regarded as an unhealthy one,”® and there was
no evidence that the law protected bakers from unhealthful working
conditions. Nor was there evidence of any “connection between the
number of hours a baker may work in the bakery and the healthful
quality of the bread made by the workman.”® As such, the law was
“an unreasonable, unnecessary, and arbitrary interference with the
right of the individual to his personal liberty, or to enter into those
contracts in relation to labor which may seem to him appropriate
or necessary for the support of himself and his family.”* In short,
Aman Schmitter’s and Joseph Lochner’s rights to earn a living as
they chose could only be limited if the restriction served the public
good, but there was no evidence that this restriction did so. It was
therefore an arbitrary legislative decree interfering with their consti-
tutional rights. “Lochner,” writes political scientist Edward Keynes,
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“did not preclude the states from justifying regulatory policies that
burden economic and personal liberties,” but it “did require the gov-
ernment to show a direct relationship between such regulations and
public health and safety.”*!

Justices Harlan, White, and Day dissented. They agreed that the
state “may not unduly interfere with the right of the citizen to enter
into contracts that may be necessary and essential in the enjoyment
of the inherent rights belonging to everyone, among which rights is
the right . . . “to earn his livelihood by any lawful calling, to pursue
any livelihood or avocation.””*? But in their view, it was “plain that
this statute was enacted in order to protect the physical well-being
of those who work in bakery and confectionery establishments.”**
It was at least plausible, and in such a case, they contended, the
legislature’s judgment ought to prevail.

But it was the separate dissent by Justice Oliver Wendell Holmes
that was the most extraordinary opinion in Lochner. The question of
whether or not the law was a health and safety measure was more
or less irrelevant, he contended. Several laws “regulate life in many
ways which we as legislators might think [of] as injudicious or if you
like as tyrannical,” but the Constitution did not forbid such laws.*
Holmes adopted a powerful presumption in favor of government,
concluding that “the word ‘liberty,” in the 14th Amendment, is per-
verted when it is held to prevent the natural outcome of a dominant
opinion, unless it can be said that a rational and fair man necessarily
would admit that the statute proposed would infringe fundamen-
tal principles as they have been understood by the traditions of our
people and our law.”* Such was not the case here, because all sorts
of laws interfered with liberty and were generally accepted, and this
wasn’t as bad as many others. Most importantly, Holmes rejected
the very foundations of substantive due process. “[A] constitution,”
he wrote, “is not intended to embody a particular economic theory,
whether of paternalism and the organic relation of the citizen to the
state or of laissez faire. It is made for people of fundamentally differing
views.”*

The italicized phrase may be the most bewildering statement in
Supreme Court history. It would be little exaggeration, in fact, to
say that Holmes’s claim—that a constitution is written for people
who differ on fundamental principles—is a rejection of the entire
corpus of Western political philosophy up to that point. Previous

106



The Era of Substantive Due Process: Slaughterhouse to Lochner

generations believed that constitutions were written for people of
fundamentally shared views, who differ only as to particulars. The
Declaration of Independence begins with the “truths” that the
Founding Fathers agreed lay at the heart of American society, and
the Constitution also asserts at the very outset that liberty is a “bless-
ing.” The 1776 Virginia Declaration of Rights asserted that “no free
government, or the blessings of liberty, can be preserved to any
people, but by . . . frequent recurrence to fundamental principles.””
Holmes’s contention that the Constitution is neutral between fun-
damentally different conceptions of government—fundamentally
differing views of the proper relationship between the individual
and the state—threw the Founders’ legacy overboard. They believed
that there were certain truths about human beings, certain universal
principles of justice, and a genuine public good, on which a constitu-
tion could be based; no just government could ignore these princi-
ples. But Holmes’s innovation allowed the door to swing two ways:
either government could “create” freedom and “allow” individuals
to enjoy it, or it could employ unlimited power whereby the govern-
ing authorities could “embody their opinions in law.”* Holmes was
spurning the notion that people are born free and that restrictions
on their freedom must be justified in some way. This he referred to
disdainfully as a “shibboleth.”” Instead, Holmes held that govern-
ment chooses when to make individuals free, based on a cost-benefit
analysis. Having rejected the idea of moral limits on the state, as
well as any distinction between law and mere force, Holmes found
himself prepared to accept as legitimate whatever order claimed the
support of a legislative majority.

The Attack on Lochner

During the “Lochner era,” running until the mid 1930s, the Court
actually sustained economic regulations more often than not. Still,
the case became the target of criticism by the rising tide of Progres-
sives who saw their entire program threatened by the decision. In
particular, Roscoe Pound attacked the decision in a famous law
review article on the ground that the Court was focusing on legal
fictions and formalities and not on the “actual industrial conditions”
that bakers faced.'™ Bakers, he contended, had no real bargaining
power vis-a-vis their bosses; they needed the state to protect them.
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The fact that a worker had less money than an employer “impair[ed]
his freedom of contract [and] put him at the mercy of his employers”
and justified government intervention.'”!

The problem with this argument is that contracting parties are
never in a state of perfect equality, and parties have other ways
of organizing to demand better conditions, including strikes or
boycotts, which are noncoercive and consistent with the rights of
employers as well as employees. Nor is there any suggestion that
baker Aman Schmitter—or Willie Lyons, for that matter, in the
Adkins case discussed earlier—suffered in any way from his position
relative to his employer. In fact, Pound’s critique of the Court’s “for-
malism” is itself formalistic, falling far short of the mark: the Court
actually did look at the statistical evidence regarding the health of
bakery workers—statistics provided in Joseph Lochner’s brief to the
Court.'”” Indeed, the justices” examination of these statistics may be
one reason why in a similar case three years later, attorney Louis
Brandeis filed a brief full of statistics about the nature of the industry
at issue and the effect of the law challenged in that case.'® The Court
once again relied on statistical evidence in that case. Pound’s charge
that the Court was blind to the realities of industrial life is simply
not supported by the facts.

Moreover, his normative argument also ignored the fact that leg-
islative “solutions” to the alleged problem of unequal bargaining
power tend to create far greater imbalances of power. Even if Aman
Schmitter had been “at the mercy” of Joseph Lochner, today’s Aman
Schmitters are far more at the mercy of bureaucracies and regulatory
agencies whose rules restrict lower-class and blue-collar workers
from getting a start in an occupation.'™ The extensive bureaucratic
state made possible by Pound’s paternalistic theory frequently ends
up stifling the economic opportunities of the working class. There
are many workers who, like Aman Schmitter, might actually want to
work overtime. Barring their economic opportunity is both harmful
and unjust. If the legislature had simply forced bakers to give up
a portion of their potential income, for no reason other than that a
legislative majority had chosen to pass a law for that purpose, that
requirement would clearly deprive bakers of their liberty without
due process of law and would be unconstitutional. Yet that is pre-
cisely what the Court found the New York legislature had done by
simply forbidding bakers from working long hours, without any
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justification rooted in the government’s role as a protector of the
public health and safety.

Yet the principles underlying the Lochner decision were already
weakening significantly when that decision was made; by 1905, the
acid of Progressivism had already corroded much of the philosophi-
cal foundation on which rested the Constitution’s protections for
individual rights. By then, and increasingly over the next 30 years,
intellectual leaders turned away from the classical liberalism of the
Constitution. Individual rights, they held, were just superstitions,
which might have some social utility but were not attached to moral-
ity or to the prepolitical nature of human beings. They saw rights as
social devices; privileges granted to individuals by the state, which
could revoke or alter those rights to solve social ills.'® In the words
of historian Louis Menand, the Progressives came to see individual
rights as “socially engineered spaces” that are “created not for the
good of individuals, but for the good of society. Individual freedoms
are manufactured to achieve group ends.”'® This abandonment of
the natural rights foundation of the Constitution had important
ramifications for the courts, since it led to another of the Progres-
sives’ intellectual innovations: the notion of judicial restraint. Judges,
writes legal historian G. Edward White, came to see the job of “polic-
ing the boundary between the public and private spheres” as “a less
vital task,” and to view “legislation conferring particular benefits on
one class in society” as “less threatening to other classes” than earlier
generations had believed. “[T]he increased encroachment of govern-
ment on private activities through paternalistic legislation was not a
cause for concern because those drafting the legislation were engaged
in the purposive betterment of their fellow citizens along the lines of
modern science and democratic theory.”'” The Progressives argued
that courts should not intercede when the legislature violates indi-
vidual rights—which they viewed as mere permissions, anyway. “If
my fellow citizens want to go to Hell, I will help them,” remarked
Oliver Wendell Holmes. “It's my job.”'® According to the Framers
of the Constitution, the job of the judiciary was not to aid the people
in “going to Hell,” but to protect individual rights against the inevi-
table tendency of legislatures to overstep their constitutional limits.
Holmes and his Progressive allies, however, believed the judiciary
should abet these efforts in the service of social improvement and
“the right of a majority to embody their opinions in law.”'%
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Progressivism transformed government from an institution for
protecting rights into a tool for improving the living conditions of
citizens; from a “necessary evil,” as the Founders saw it,'? into a
positive good. And it shifted the focus of American constitutional
law from liberty to democracy. From then to the present day, the
primary concern of political leaders would be ensuring that legisla-
tive majorities could enforce their preferences rather than protecting
the freedom and safety of individuals. For many people, this actu-
ally became the very definition of freedom: majority power, rather
than the right to pursue happiness, came to be seen as the meaning
of liberty.™ This explains Holmes’s otherwise perplexing statement
in his Lochner dissent that protecting the rights of individuals was a
“perversion” of the word “liberty.”!'?

Modern criticism of Lochner is based on the same appeal to major-
itarianism that animated Holmes’s dissent. Most of today’s critics
share the Progressive assumption that government has an inher-
ent right to control people’s choices and that individual freedom is
merely a privilege granted by the state for its own purposes; thus,
they view the decision as judicial interference with the legislature’s
rightful power to restrict freedom in the purported interests of soci-
ety. As James W. Ely has concluded, these critics attack the concept
of substantive due process because of their “disagreement with par-
ticular applications of the doctrine,” and in the process they often
ignore or misrepresent the long and respectable tradition of substan-
tive due process theory.'”

Robert Bork

One of the chief critics of Lochner and its legacy is Robert Bork, who
has developed an elaborate argument that substantive due process
lies at the root of most of America’s constitutional ills."* Bork con-
tends that substantive due process made its first appearance in Dred
Scott v. Sandford,"® the infamous case in which the Supreme Court
declared that Congress could not forbid the spread of slavery into
the western territories and that blacks could never be citizens of the
United States. A constitutional right to “slave ownership,” Bork con-
tends, “is nowhere to be found in the Constitution,” but Chief Justice
Roger Taney “was passionately convinced that it must be a constitu-
tional right.” Therefore, he “transform[ed] . . . the due process clause
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from a procedural to a substantive requirement” so as to protect
slavery. This “was the first appearance in American constitutional
law of the concept of ‘substantive due process.””¢

According to Bork, substantive due process has ever since wreaked
havoc on American society by allowing judges to read their own polit-
ical preferences into the Constitution, thereby subverting democracy
and implementing the visions of a liberal elite whose moral views are
not shared by most Americans. The underlying theme of Dred Scott,
Lochner, and later controversies like Roe v. Wade'” is that they repre-
sent undemocratic obstacles to the will of the majority.

Almost none of this is true. To begin with, his characterization of
Dred Scott is erroneous. Several passages of the original Constitution
recognized the existence of slave property, although the text itself
avoids the word “slave.”"® The content of the “property” protected
by the Fifth Amendment was set, then as now, by the “background
principles” of state law, which meant that slave property was unde-
niably included in that amendment’s property clauses. For a court,
therefore, to hold that a slave owner could not be deprived of slave
property without due process of law was perfectly valid.

Moreover, the question in Dred Scott, as Taney framed it, was
“simply this: Can a negro . . . become a member of the political com-
munity formed and brought into existence by the Constitution of
the United States[?]”"" Taney held that the Declaration of Independ-
ence and the Constitution did not make slaves into citizens; it was
at this point that he made his awful statement about blacks having
no rights that whites are bound to respect and referred to “the negro
race” being “a separate class of persons” who “were not regarded as
a portion of the people or citizens” under the Constitution.'® After
a very long explanation, Taney concluded that blacks were not citi-
zens of the United States, but rather that

[t]he only two provisions [of the federal Constitution] which
point to them and include them, treat them as property, and
make it the duty of the Government to protect it; no other
power, in relation to this race, is to be found in the Constitution;
and as it is a Government of special, delegated, powers, no
authority beyond these two provisions can be constitution-
ally exercised. The Government of the United States had no
right to interfere for any other purpose but that of protecting
the rights of the owner. . . .*!
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The italicized portion is important because it is the central error
in Dred Scott:'** Taney’s declaration that Congress lacked authority
to ban slavery in federal territories was blatantly false, given that
Article IV, section 3, gave Congress plenary power to legislate there.
But if it had been true, then his conclusion—that depriving a slave
owner of property through an ultra vires law would violate of the
Fifth Amendment—would be valid.'”® Any attempt by Congress to
exercise a power it lacked would result not in a valid law but in
a nullity, and to deprive a person of property under anything less
than a valid law would be a violation of the due process of law
requirement. Taney’s reference to due process took up only a single,
unremarkable sentence in Dred Scott: “[A]n act of Congress which
deprives a citizen of the United States of his liberty or property,
merely because he came himself or brought his property into a par-
ticular Territory of the United States, and who had committed no
offence against the laws, could hardly be dignified with the name of
due process of law.”'?

As far as due process is concerned, this conclusion was valid:
assuming humans could be legitimately classified as property (an
assumption the original Constitution did appear to make), and that
Congress lacked authority to ban slavery in the territories (which it
did not), then depriving a slave owner of his property merely because
he traveled from one place to another would, indeed, have violated
the due process clause. Bork’s characterization is highly misleading:
Taney did not claim that the due process clause itself forbids Con-
gress from enacting anti-slavery legislation. Instead, he argued that
Congress was acting beyond the scope of its constitutional authority
and therefore that its acts lacked the force of law; as a consequence,
depriving an owner of slaves through such an invalid action vio-
lated the due process requirement. This interpretation of the clause
was so widely accepted at the time that neither of the dissenting jus-
tices challenged it; nor did Taney feel obligated to defend it. As Mark
Graber writes, by the time Dred Scott was decided, “property owners
could cite a substantial body of state constitutional law decisions
as providing precedential support for claims that due process . . .
forbade legislatures from confiscating property.”'#

Bork thus mischaracterizes this enormously complicated case as
a simple instance of “legislating from the bench,” which contributes
nothing to a reader’s understanding of the most important Supreme
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Court decision of all time. He takes that decision radically out of
context and ignores its most essential elements; if one read only his
description of it, one would be at a loss to understand Abraham Lin-
coln’s and Frederick Douglass’s arguments against it. Bork’s broader
attempt to slander the reputation of substantive due process theory
by attaching it to Dred Scott must therefore fail: the case was not the
first use of substantive due process—we have seen how that theory
was widely discussed at least 50 years earlier, including in Daniel
Webster’s Dartmouth College argument—and the one minor refer-
ence to due process in that decision was logically valid and was not
challenged by the dissenting justices.

If anything, Bork’s description of Lochner is even more mislead-
ing. Labeling it the “quintessence of judicial usurpation of power,”
he simply caricatures the case as “giv[ing] judges free rein to decide
what were and were not proper legislative purposes.”!?* He fails to
note that the Lochner-era Court upheld many regulations on busi-
nesses; nor does he recognize the centuries-long rule that government
could restrict economic liberty only if doing so actually protected
the public. More remarkably, Bork’s belief in the virtually unlimited
power of the majority reaches such an extreme that he even criti-
cizes Oliver Wendell Holmes for not being majoritarian enough. In
his view, whatever a majority decides to outlaw (or to permit) may
be outlawed (or permitted) with no apparent limits whatsoever:
“Moral outrage is a sufficient ground for prohibitory legislation.”'*
The foundation for his belief in the primacy of government over the
individual is his “view of morality” according to which no person
may “act on the principle that ‘a person belongs to himself and not
to others.””'® In other words, individuals exist for the sake of society,
and while society may accord them certain privileges, they have no
inherent rights that are valid against collective “moral outrage.” In
another book, he accuses “Enlightenment liberals” like Jefferson of
making a “mistake” about human nature when they declared that
individuals could responsibly manage their own lives in freedom;
instead, he sees the real “consequences of liberalism, liberty, and the
pursuit of happiness” as “’rot and decadence.””'?

Incredibly, Bork tries to attribute his own positivist and collectiv-
ist views to the Founding Fathers: he writes that in a “Madisonian
system . . . in wide areas of life majorities are entitled to rule, if they
wish, simply because they are majorities.”*** It would be difficult to
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come up with a phrase that more precisely contradicts the actual
views of James Madison, who, as we have seen, believed that gov-
ernment may only do things “that could be rightfully done by the
unanimous concurrence of the members” of society, and that “the
reserved rights of individuals” always remain “beyond the legiti-
mate reach of sovereignty.”*! In other words, Madison believed that
majorities are never “entitled” to rule but are instead authorized to
rule, and that legitimate government has no authority to infringe on
individual rights. Bork, by contrast, rejects the notion that the major-
ity’s power is limited by prepolitical rules of justice. He believes that
government authority is inherently legitimate, whereas individual
freedom is to be regarded with suspicion.

James Madison believed that individual freedom is the rule and
state-imposed limits on that freedom are the exception; he noted that
in monarchies, “charters of liberty have been granted by power,”
while in America, “charters of power [were] granted by liberty.”!*
His fellow Founders declared that freedom is primary—that “all men
are created equal,” endowed with certain rights—and that govern-
ment is secondary, created as an instrument “to secure these rights”
and subject to being altered or abolished if it became destructive to
such rights. They held that individual rights are the source and the
limit of government’s authority. But for Bork, government power is
the source and limit of individual rights. In his view, “[t]he funda-
mental freedom recognized in democracies is the right of the people
to govern themselves. Specified constitutional rights are meant to be
exceptions, not a rule.”'*

It is hardly surprising, therefore, that Bork rejects Lochner and goes
to such untenable lengths to smear that decision with the reputa-
tion of Dred Scott. Lochner stands for the proposition that individuals
have basic human rights with which the majority may not arbitrar-
ily interfere. In the end, Bork’s objection to Lochner springs from his
more basic rejection of these principles of individual liberty and the
judicial power that protects them against the majority.

Souter, Tribe, and Sunstein

More sophisticated than Bork’s interpretation of Lochner is that of
Supreme Court Justice David Souter, who wrote about the case in his
dissent in Seminole Tribe of Florida v. Florida." Relying in large part on
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the works of law professors Laurence Tribe and Cass Sunstein, Souter
holds that the “characteristic vice” of Lochner was that the Court
assumed that freedom provided a natural baseline from which to
judge the constitutional legitimacy of legislative actions: “the Court
treated the common-law background (in those days, common-law
property rights and contractual autonomy) as paramount, while
regarding congressional legislation to abrogate the common law on
these economic matters as constitutionally suspect.”™® Souter, like
Bork, embraces the Progressivist notion that rights are created by
government fiat and that freedom of contract is nothing more than
one of the many political theories society may adopt. All these theo-
ries—freedom or tyranny or anything in between—are equally legit-
imate. The Lochner Court was therefore wrong to see the question
as whether the government may restrict the freedom of a baker and
his boss. Such a question is meaningless since “governmental rules
lie behind the exercise of rights of property, contract, and tort,”'*
and a regime of private property and economic freedom is therefore
itself just a different kind of regulation. Thus, the question involved
nothing more than a cost-benefit analysis of one regulatory regime
against another”—not whether the government may regulate, but
how. To advocate restrictions on economic freedom is not to “plea[d]
for government intervention where none existed before” but simply
to argue “for a new regulatory system.”'%®

Laurence Tribe, who shares this view, illustrates this approach
with an elegant analogy drawn from modern physics. Just as gravity
“curves” space, so law is said to permeate and “curve” human life;
one cannot speak of society outside of the influence of government.
“Newton’s conception of space as empty, unstructured background
parallels the legal paradigm in which state power, including judi-
cial power, stands apart from the neutral, ‘natural” order of things,”
writes Tribe. But we must learn to reject the idea that there can be
such a “neutral, ‘natural” order of things.”'* Instead,

just as space cannot extricate itself from the unfolding story of
physical reality, so also the law cannot extract itself from so-
cial structures; it cannot “step back,” establish an “Archime-
dean” reference point of detached neutrality, and selectively
reach in, as though from the outside, to make fine-tuned ad-
justments to highly particularized conflicts. Each legal deci-
sion restructures the law itself, as well as the social setting in
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which law operates, because, like all human activity, the law
is inevitably embroiled in the dialectical process whereby so-
ciety is constantly recreating itself.*’

Tribe concludes that there is really no such thing as an absence of
regulation—that is, no such thing as freedom. “The legal ‘freedom’
of contract and property came [in the 1930s] to be seen as an illusion,
subject as it was to impersonal economic forces. . . . [Clommon law
doctrines and decisions [are] expressions of positive governmental
intervention to achieve identifiable, though not always laudable,
human purposes. . . .”"*! Were the government to do nothing with
regard to a particular issue, that in itself is a political decision cre-
ating a political-economic framework (X) that is no different from
framework Y (a state of heavy regulation) in terms of legitimacy.
Sure, in framework X, John might have more of a particular good
and Betty have less of it, whereas in framework Y the opposite might
be the case. But this difference does not affect the legitimacy of X
over Y. There is no normative difference between a regulated and
unregulated states of affairs; for Tribe “[t]here was no ‘natural” eco-
nomic order to upset or restore” through government intervention.
In short, Tribe, Sunstein, and Souter argue that one cannot evaluate
a proposed law by comparing it with a baseline of freedom because
there is no such baseline: all possible states of affairs are created by
government action. Just as Lewis Carroll’s Red Queen tells Alice that
she can’t have lost her way because all ways here are the Queen’s
ways, so Tribe and Sunstein argue that there is no such thing as an
unregulated state, because all ways are the government’s ways.'

Professor David E. Bernstein has attacked this thesis by pointing
out that the Lochner-era Court was quite willing to accept the consti-
tutionality of a wide array of legislation limiting the common-law
rights of property and contract.'® But on a deeper level, Sunstein,
Tribe, and Souter see to the real heart of the matter. Lochner became a
controversial case because it occurred at a time when legal theorists
were beginning to abandon the notion that individuals have a natu-
ral, prepolitical right to freedom, or that laws limiting this natural
freedom must be justified in some way. Progressives were replacing
this notion with the premise that individual freedom is a privilege
granted to individuals by government for social reasons, revoca-
ble when it suits society’s interests. If, in fact, freedom is merely
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a government-created privilege, then Tribe and the others are right:
the choice to restrain that freedom is simply a prudential matter of
cost-benefit analysis by the collective, not a morally problematic
initiation of force against innocent individuals otherwise entitled to
respect.

The idea that man is born free cannot be defended at length here.
But it is worth pointing out—as many others have done'*—that the
notion of individual liberty logically antecedent to political society
is a well-supported philosophical argument and one that remains
alive in today’s civil liberties decisions.'* On their premises, Souter,
Tribe, and Sunstein are, like the Progressives, unable to articulate any
meaningful limit on government power. If the state creates property
rights and freedom of contract and may revoke them for whatever
social ends it deems desirable, it follows that freedom of speech,
freedom of religion, the right of bodily integrity, and other freedoms
are likewise social constructs that may be revoked whenever society
deems it expedient. In fact, Sunstein argued for just this, calling for
a “New Deal” for freedom of speech whereby government would
regulate expression in essentially the same way it currently regu-
lates the economy.'*

Paul Kens

Paul Kens’s 1998 book, Lochner v. New York: Economic Regulation on
Trial ' appears to be the only single-volume work ever published on
the case. Although it provides many interesting historical details, the
book is deeply flawed in ways typical of most Lochner scholarship.

Kens makes no apparent attempt to understand, let alone explain,
the reasons behind the decision in Lochner. His loaded language and
conspiracy-theory approach to the “Gilded Age” caricatures the
era’s jurisprudence. Like Bork, he argues that courts should be even
more deferential to majority power than Justice Holmes advocated
in his dissent. Kens portrays the Lochner majority as captivated by
“substantive due process” theory, without ever explaining what that
phrase means. He repeatedly describes the decision as an instance
of “laissez-faire social Darwinism,” even thought not a word about
Darwin or Darwinism is to be found in the opinion or in other
writings of the era’s judges.'*® His repeated claims that the Lochner
majority (and Justice Field earlier) invented the notion of liberty of
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contract out of thin air—indeed, that the right to earn a living “had
absolutely no basis in the law”*—ignores the long history of that
right, a history that reaches back in a long line to 17th-century deci-
sions by English courts and the writings of Sir Edward Coke. It also
ignores the long and respectable tradition of substantive due proc-
ess theory, found in such early American cases as Trevett v. Weeden
(1786),"° Butler v. Craig (1787),5' Ham v. McClaws (1791),'%2 Anonymous
(1794),"* Hoke v. Henderson (1833),"* or in Daniel Webster’s argument
in the Dartmouth College case. Instead, he contends that due proc-
ess, as originally conceived, “had nothing to do with the content of
legislation” and that substantive due process was invented by the
19th-century legal scholar Thomas Cooley." This cannot be an over-
sight, for Justice Field—about whom Kens has published a biogra-
phy**—cited much of this history in his Slaughterhouse dissent, more
than 30 years before Lochner. When Kens says that “[t]here was no
basis for liberty of contract in common law, much less in constitu-
tional law,”* he ignores the overwhelming evidence to the contrary,
such as Blackstone’s pronouncement that “[a]t common law every
man might use what trade he pleased”"**; or Coke’s statements that
“by the very common law, it was lawful for any man to use any trade
thereby to maintain himself and his family; this was both lawful,
and also very commendable”'®; that “at the common law, no man
could be prohibited from working in any lawful trade, for the law
abhors idleness,”*® and that “the common law abhors all monopo-
lies, which prohibit any from working in any lawful trade.”'¢' Nor
does Kens discuss the views of the Constitution’s Framers. He refers
to such obscure writers as Arthur Latham Perry, a professor at the
College of William and Mary and author of the 1865 book Political
Economy, but he never refers to John Locke, or to James Madison’s
observation that the “protection” of the citizens’ “faculties of acquir-
ing property” is the “first object of government.”> Kens ridicules
“vague principles . . . [such as] ‘the liberty of citizens to acquire
property and pursue happiness,””'*® as though Field or the Lochner
Court invented these terms—yet he fails to mention such documents
as the Virginia Declaration of Rights of 1776, which declared that “all
men . . . have certain inherent rights . . . [including] the enjoyment
of life and liberty, with the means of acquiring and possessing prop-
erty, and pursuing and obtaining happiness and safety.”'** Kens quotes
Roscoe Pound’s statement that opposition to Lochner “was in part
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a movement for the adjustment of legal doctrines to human condi-
tions they are to govern and away from first principles,”'* but he does
not seem to understand Pound’s point: that the decision rested on a
solid legal and philosophical foundation but that Progressive critics
of Lochner were in the process of rejecting that foundation.

Because Kens refuses to acknowledge that the right to earn a
living had at least three centuries of legal history behind it by the
time Lochner was decided, his only alternative is to endorse a sort
of conspiracy theory in which the early 20th-century legal profes-
sion colluded to perpetuate this right as a sort of urban legend. Kens
is astonished by what he perceives as strange ironies and sinister
silences on the part of judges he critiques, but these are in fact indi-
cations that his theory fails to account for details that would fit very
well into a more robust understanding of that case.

On top of his silence about the pedigree of the right to earn a liv-
ing, Kens seems ignorant as to the meaning of substantive due proc-
ess. For instance, he describes one case this way:

Judge Werner . . . conceded that the state had the authority
to abolish employer defenses. But substituting a system of
workmen’s compensation was to him another matter entirely.
“One of the inalienable rights of every citizen is to hold and
enjoy property until it is taken from him by due process of
law,” he reasoned. “When our constitutions were adopted it
was the law of the land that no man who was without fault
or negligence could be held liable for injuries sustained by
another.” Judge Werner concluded that having done just
this, the workmen’s compensation law violated both federal
and state due process guarantees. This was an ingenious line
of reasoning. Though based upon procedural arguments,
it sought to create a new fundamental right against which
judges could test the substance of state legislation.

But substantive due process theory had always been based on a
connection between procedure and substance: procedural fairness is
only a subset of the substantive commitments embodied in the con-
stitutional requirement that the legislature act only through “law”
rather than by arbitrary pronouncement. And the proposition that
the legislature may not by fiat abolish a substantive legal right with-
out violating the due process clause was at least 60 years old by the
time Judge Werner wrote his decision.'"” Kens may disagree with
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this theory; he may hold that whatever the majority decides to do
is automatically law, and therefore that the “due process” requires
only a majority vote. But failing to explain what substantive due
process really is, and simply labeling the Lochner majority as “social
Darwinists,” sets up a straw man.

Kens frequently contradicts himself. For instance, he argues that
liberty of contract is simply not protected by the Constitution, yet he
later says that “[i]f what proponents of a double standard are seek-
ing is something in the ‘spirit” of the Constitution that justifies treat-
ing economic and noneconomic liberties differently, the history of
ideas of which Lochner is a part demonstrates that the distinction is not
there.”'%® This sentence undoes Kens’s interpretation of the Lochner
era and its aftermath. If there is no distinction in the Constitution or
in “the history of ideas” between economic and noneconomic liberty,
and if the Constitution protects “liberty” (which it explicitly does),
then Kens cannot deny that the Constitution protects economic lib-
erty, including Joseph Lochner’s and Aman Schmitter’s freedom of
contract.

Kens contradicts himself in other ways. He admits several times
that there was no evidence that overwork in bakeries was actually
a health threat to bakers, and he admits that the New York attorney
general essentially conceded this point when arguing the case,'®
yet he condemns the Court for not caring about the bakers” health.
Also, he writes that in 1937 the Court “suddenly reversed” itself and
endorsed “an unabashed expression of a reformer’s view of fair-
ness” by “[drawing] a new boundary for the police power”'"°*—but
he says this after attacking the Lochner Court for supposedly “invent-
ing” new theories and imposing them on the law. It is contradictory
to applaud the Court for inventing new theories in the 1930s while
condemning it for (allegedly) inventing new theories in 1905.

Although there are many other problems with Kens’s book,'”* con-
sider one last example. Kens repeatedly claims that the Lochner-era
Court essentially created by fiat the judicial authority to look into the
substance of state laws, and he argues that the Court should “abdi-
cate[] its right to review them.”'”? But this is an argument against
judicial review itself, a position of such extreme majoritarianism
that not even Holmes endorsed it. Kens’s argument is really with
Marbury v. Madison,'”® not with Lochner.
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In itself, Lochner was an unremarkable case. The Supreme Court
found that a restriction on a person’s liberty to work for a living
was valid if the restriction had some genuine connection to public
health and safety. But it found that no such connection existed in the
case and thus that the maximum-hours law was an unconstitutional
deprivation of liberty without due process of law. Lochner was there-
fore consistent with a long and rich tradition of legal history and
scholarship based solidly on the principles of the American Found-
ing. But it came during a period of profound changes in American
political philosophy. When the new theories of Progressivism finally
prevailed and the Court abandoned the right to earn a living in the
1930s, it adopted a version of majoritarianism advanced in Justice
Holmes’s dissent—a dissent that marked a radical break with the
political philosophy of the Founders."” Collective decisionmaking,
whether by democratic majorities or by “expert” administrative
agencies, came to be viewed as self-justifying: rather than being lim-
ited by (and devised to protect) the rights of individuals, democracy
now defined and created individual rights, meaning that the majority
could revoke or alter those rights by fiat. The legal community came
to believe, as Justice Louis Brandeis did, that the legislature could
“remold” the “liberty of the individual” in order to meet “the chang-
ing needs of society.”'”®

Although the Court has at times acted in the Lochner tradition to
enforce some limits on democracy and to protect certain individual
rights, the legitimacy of doing so has been severely weakened by the
modern Court’s refusal to take substantive due process principles
seriously. Meanwhile, many of today’s legal scholars misinterpret or
misrepresent Lochner, perpetuating the myth that lies at the center of
the modern judiciary’s hostility to economic freedom.
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6. The Rational Basis Test

By 1934, attacks on the traditional concepts of economic liberty were
a common feature of legal discourse. For years before Lochner was
decided, Populists and Progressives had argued that economic free-
dom must be curtailed to serve the interests of society and that both
economic freedom and property rights were actually privileges created
by the state, to be altered whenever the interests of society required it.

Philosopher John Dewey, a leading Progressive intellectual, des-
cribed the Progressive movement as a new kind of liberalism that
abandoned the classical liberal focus on “individuality and liberty.”!
While 18th- and 19th-century liberals believed that “[g]overnmental
intervention in industry and exchange” was “a violation not only of
inherent individual liberty but also of natural laws” and that gov-
ernment’s business was to protect a person’s freedom to act without
unreasonable interference by others, Progressives like Dewey had
discovered “that an individual is nothing fixed, given ready-made,”
and that each individual’s personality is “something achieved”
through various “economic, legal and political institutions as well
as science and art.” Progressives sought, therefore, to manipulate
the social institutions by which individuals were formed. Govern-
ment “is as much interested in the positive construction of favorable
institutions, legal, political and economic as it is in removing abuses
and overt oppressions,” and it should therefore assume control over
every aspect of society relevant to the shaping of citizens” moral,
spiritual, social, and economic development. Where the Bible had
declared that people would “live, move, and have their being” in
God, Dewey declared that man would now “live, move, and ha[ve]
his being” in “social conditions” manipulated by the state.? The state
would control society’s resources to give meaning to people’s lives.
Although Dewey, like other Progressives, denied that their theories
lead inexorably toward totalitarianism, it is difficult to find any clear
dividing line that would prevent such theories from collapsing into
an all-controlling dictatorship.?
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Progressives like Dewey argued that social ills could be cured by
expert government planners who would be insulated from politics
and would therefore make the “correct” decisions about how people
ought to live. This extended not only to government control over
economic choices but also over private property, sexual freedom,
freedom of speech, and a variety of other areas.* As Supreme Court
Justice Louis Brandeis concluded, “[I]n the interest of the public and
in order to preserve the liberty and the property of the great major-
ity of the citizens of a State, rights of property and the liberty of the
individual must be remoulded, from time to time, to meet the chang-
ing needs of society.”® “Remoulded,” of course, was a helpful euphe-
mism for “violated.” Individual rights that stood in the way of the
central planner’s vision would simply be obliterated.

Progressive Supreme Court justices like Holmes and Brandeis
originally found themselves in the minority, writing dissenting
opinions in cases like Lochner. But their admirers applauded what
they considered the wave of the future. One contemporary of Justice
Holmes named Dorsey Richardson observed in 1924 that he “came to
the bench . . . when the transition from individualism to collectivism
in England was in progress” and, being “too learned in the history
of the law to be blind to the . . . socialistic trend in American political
thought,” he was prepared to “acquiesce” in such legislation despite
clear constitutional rules that blocked it. Although Holmes perceived
“the necessity for the establishment of a benevolent attitude towards
social reform,” actually amending the Constitution was a difficult
task, so he and his supporters developed a new constitutional inter-
pretation instead: “Next to amendment of the Constitution, the most
feasible means of giving validity to new principles was to change
the interpretation of [its] provisions,” wrote Richardson. “’Liberty
of contract’ and the broad powers of review assumed by the courts
under the 5th and 14th Amendments were the elements that barred
the way to reform, and it is against these interpretations that
Justice Holmes” most significant attacks have been directed.”®

In the decade following these words, the upheaval of the Great
Depression brought profound legal changes via a series of decisions
that climaxed in the abandonment of meaningful constitutional pro-
tection for economic liberty. Among these decisions, the landmark
1934 case, Nebbia v. New York,” abandoned the framework estab-
lished in Munn v. Illinois and opened the way for a vast expansion of
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government power. Under Munn, government could control private
economic choices only if they were “affected with a public interest,”
meaning that the business in question was similar to a public entity—
natural monopolies, for example, or common carriers. Although that
standard was regrettably vague, it nevertheless provided a more or
less clear line, ensuring that government could regulate only private
economic activities that had some arguably direct effect on uncon-
senting third parties. Lochner itself was decided within this frame-
work: the Court found that baking was not a business affected with
a public interest and that the bakers and the general public were not
threatened by long working hours. Thus, the maximum-hours law
was an unjustified interference with bakers” right to labor as they
chose.

Nebbia abolished the Munn model, declaring that government
could regulate businesses of any sort so long as the regulation was
“rationally related to a legitimate government interest.”® That is, so
long as elected officials might have believed the law had some con-
nection to some goal the legislature had the authority to pursue, the
law would be upheld as constitutional. Virtually no law could fail
this new, extremely deferential standard. The Court backed away
only slightly four years later, in United States v. Carolene Products,
when it declared in a footnote that some cases—such as those involv-
ing burdens on “discrete and insular minorities” or restrictions on
voting rights or free speech—would call for more serious judicial
skepticism.’

This footnote was the birth of the legal notion of “tiers of scru-
tiny,” which ever since the New Deal era has governed how courts
evaluate the constitutionality of laws. In cases in which govern-
ment intrudes on certain favored kinds of individual rights, such
as speech or the right to travel, courts will examine the law at issue
more closely to ensure that it is not a disguised attempt to accom-
plish illegitimate goals, such as censorship or political favoritism.
But in cases in which government action intrudes on disfavored
rights, including private property and economic freedom, courts use
the lenient “rational basis” standard instead, which only requires
that government actions be “rationally related to a legitimate state
interest.” This standard is so lenient that it effectively allows the
legislature power to act as it pleases, on the theory that the rights at
issue do not need serious protection by courts.
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Nebbia involved a New York law that prohibited the sale of milk
for less than 9 cents per quart. It is strange to think that during
the Great Depression, government officials would make it illegal
to sell milk for low prices, but the theory behind the law was quite
popular with intellectuals at the time. In a free market, the inter-
actions of supply and demand move the economy toward greater
efficiency because producers will cut costs and improve quality in
order to attract consumers. This helps drive innovation, as produc-
ers find faster and better ways to provide consumers with the goods
and services that they want. It also encourages economic efficiency
by removing from the marketplace those producers who are una-
ble or unwilling to compete against more efficient firms. They
can choose to go into another business instead or to find a niche
market wherein they can specialize. This is admittedly disruptive
to the entrepreneurs and workers who work for the less efficient
firms and who, when those firms fail, find themselves temporarily
unemployed and must obtain new jobs or new skills. This is the
process that economist Joseph Schumpeter famously called “crea-
tive destruction.” Although these economic readjustments may be
difficult for workers, the result will be greater economic efficiency
and more wealth for everyone, including those who were formerly
unemployed.

In the 1930s, the creative nature of this dynamism was not widely
respected, and intellectuals professing a doctrine of “rational” eco-
nomic planning by government assailed the basic concepts of supply
and demand, claiming that government control over the economy
would eliminate the alleged inefficiencies of capitalism, equalize
income among citizens, and organize economic activity with preci-
sion."! This planning was generally characterized as “reform” and
as a way to protect small-scale producers and family farmers from
unfair competition by powerful industries, but the reality was quite
different: the new economic planning systems stifled entrepreneur-
ship and innovation and worsened the Great Depression. In fact,
many of the production codes implemented in this period were
designed by politically influential industrialists to secure monopoly
privileges for themselves.? Big business was in a far better position to
manipulate regulatory agencies to act in ways that benefited them and
to comply with price-fixing rules that blocked the small producer’s
ability to compete.
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In 1933, declaring that the milk industry was related to “the well
being of our citizens” and “the strength and vigor of the race” and
was therefore “affected with a public interest,”" the New York leg-
islature created a three-member commission to set the price of milk.
This Milk Control Board declared it a crime to sell milk for less than
9 cents per quart. When Leo Nebbia sold two quarts of milk and a
loaf of bread for 18 cents, he was charged and convicted of violating
this law. He appealed, arguing that selling milk at low prices was
not the sort of thing that harmed the general public, meaning that
the government had no business prohibiting low milk prices. The
New York Court of Appeals upheld the law, and the United States
Supreme Court agreed. In a 5-4 decision, the justices abandoned the
entire scheme of “affectation with a public interest.” After listing the
wide variety of moral and economic matters that government was
already allowed to control, the Court declared that

a state is free to adopt whatever economic policy may rea-
sonably be deemed to promote public welfare, and to en-
force that policy by legislation adapted to its purpose. The
courts are without authority either to declare such policy, or,
when it is declared by the legislature, to override it. If the
laws passed are seen to have a reasonable relation to a prop-
er legislative purpose, and are neither arbitrary nor discrimi-
natory, the requirements of due process are satisfied. . . .1

This was the birth of “rational basis” scrutiny: the rule that so long as
a law has a “rational relationship” to a “legitimate state interest,” it
satisfies the due process clause. The rational relationship, or rational
basis, test has remained the controlling rule with regard to economic
regulations ever since.

The Problems with Rational Basis

The phrase “rational basis” can be misleading. Considering
whether a challenged law has a rational basis does not mean that
the court decides whether the law is actually rational in an economic,
scientific, or logical sense. As Justice McReynolds pointed out in his
dissenting opinion in Nebbia, there was nothing rational about pro-
hibiting low-cost milk during a national Depression.”” The rational
basis test does not require that the law actually make sense—but
simply asks whether a legislator might have thought that the law was
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good for the public. As the Court has noted more recently, “[W]e
never require a legislature to articulate its reasons for enacting a
statute.”'® Even where the facts demonstrate that a law cannot accom-
plish its alleged purpose, courts will not find it unconstitutionally
irrational.”” Economists are in almost universal agreement, for exam-
ple, that minimum-wage laws increase unemployment and raise
prices, particularly on those goods and services purchased by the
poor.” Yet no amount of expert testimony by economists could per-
suade a court to find the minimum wage unconstitutional under this
test. Indeed, the legislature is not even required to have any actual
evidence that a proposed law would work. The reasonableness of an
economic regulation is “not subject to courtroom fact-finding and
may be based on rational speculation unsupported by evidence or
empirical data.”” Instead, a judge using the rational basis test asks
whether there is any conceivable reason to uphold the law—and it is
“entirely irrelevant for constitutional purposes” whether the justifi-
cation that the judge finds to be sufficient is actually the same reason
that the legislature had in mind.” In other words, even if lawmak-
ers actually meant to do something unconstitutional, or even if they
had no particular goal in mind at all, courts will uphold the law if
they can think of some other, legitimate purpose that might also be
advanced by the law.

It should be clear why virtually no law is ever held unconstitu-
tional under the rational basis standard. Put simply, it holds that as
long as a judge can imagine that a politician could have thought the
law would be a good idea—even if no actual politician did so, or had
any reason for doing so—the judge will find the law constitutional.
But thanks to the New Deal legacy, this is the standard applied when
a plaintiff challenges the constitutionality of a law that restricts eco-
nomic freedom or property rights.

As we shall see, there are at least four flaws in this test that make
it meaningless and therefore futile for plaintiffs to challenge a law
subject to rational basis review. First, the test assigns the burden of
proof in a way that violates basic principles of logic and makes it
almost impossible for a litigant to win in an actual lawsuit, no matter
how serious the abuse of which he complains. Second, rational basis
inquiry allows courts to devise wholly speculative justifications for a
challenged statute, with no requirement that the legislature actually
considered those justifications. This means, essentially, that courts
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may make up the law as they go along. Third, rational basis scru-
tiny invites and excuses the sort of sloppy government actions and
unprincipled legal thinking that courts have struggled to eliminate
elsewhere. Fourth, and worst of all, although the rational basis test
has been the law of the land for 70 years, courts have yet to articu-
late what, precisely, is a legitimate state interest. There is therefore
no logical sense in discussing whether a law is rationally related to
such an interest.

One basic rule of logic—and one of the oldest rules of the law—is
that the party asserting a claim bears the burden of proving it.?' The
person who denies the assertion does not bear the burden of disprov-
ing it. More colloquially, “you can’t prove a negative.” This is not
mere convention, but an inescapable part of the way people think.
It is impossible, for example, to prove that Congress has not been
taken over by Martians whose perfect disguises allow them to mas-
querade as members of Congress. One might argue that they look
like humans—but, of course, the Martians are just well disguised.
One might take blood samples of the members, but this, too, would
be unavailing since of course the Martians thought of that and made
sure to implant facsimile blood to fool the test. One might argue
that there is no proof that anyone lives on Mars—but, of course, the
Martians are just hiding from us. Disproving an arbitrary claim is
a hopeless task because an arbitrary assertion can simply be rein-
forced by other arbitrary assertions, each of which, untethered to any
evidence, has equal standing in logic (that is, no standing at all).

To presume in favor of the truth of arbitrary assertions, therefore,
is to expose oneself to exploitation at the hands of those who can
simply make things up. If we are required to respect every person’s
assertions, even when they are backed by no evidence, rational dis-
course is at an end. The logical fallacy involved is called argumentum
ad ignorantium, or “the argument from ignorance.” One manifes-
tation of this fallacy is the argument that, because something has
not been proved to be false, it must be true. The problem with such
arguments is that the mere fact that something has not been dis-
proved does not say anything one way or the other about whether it
is true: it might just be that the evidence has merely not been discov-
ered yet. Shifting the burden of proof from the person who asserts
the claim to the person who denies the claim is fallacious because
it presumes the truth of things for which there is no evidence.
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The dangerous real-world consequences of this fallacy are espe-
cially clear in the realm of criminal law. If the state presumed a person
guilty of a crime whenever an allegation was made—and required
that person to prove his innocence—defendants would be unable to
exonerate themselves, and many innocent people would end up in
jail. The presumption of innocence in criminal law is a manifestation
of this timeless logical rule. In addition, that presumption works to
prevent wrongful convictions because of the risk involved in case of
error. It is better to presume innocence than guilt because the sever-
ity of error operates more harshly on the wrongly accused innocent
than on the wrongly acquitted guilty person; hence, the legal tradi-
tion that it is less bad for a guilty person to go free than for an inno-
cent person to be convicted.

Just as the presumption of innocence protects innocent people
from wrongful convictions, the presumption in favor of freedom
protects innocent people’s liberty to act. As philosopher Anthony de
Jasay explains, for any action that person A might consider under-
taking, there are a potentially infinite number of reasons for person B
to object to that action. Requiring A to disprove these reasons before
acting would paralyze him, because he would be required “[t]o fal-
sify the hypothesis that the act is objectionable,” or to prove a nega-
tive. This “is a needle-in-the-haystack type of task, very difficult and
costly if the set of potential objections is large, and logically impos-
sible if the set is not finite.”?

The “rational basis” test shifts the burden of proof in just such an
illogical manner. Under that test, a person who argues that an eco-
nomic regulation is unconstitutional is legally required “to negative
every conceivable basis” that might support the regulation, even if
the government does not explain what the basis for the regulation
is.® The plaintiff must therefore imagine every possible rationale
supporting the law and prove that each is unfounded. Moreover,
the government need not prove that the assumptions that led the
lawmakers to enact the regulation are actually true. It is not enough,
for example, to argue that an occupational licensing law or a zon-
ing restriction or a taxicab medallion requirement is unnecessary
because there is no real risk to the public from the business in
question; as long as the legislature might have thought that there
could be some risk someday—even without evidence to support that
concern—the government will win the case.
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This would be bad enough if the courts considering the consti-
tutionality of such laws limited themselves to the actual justifica-
tions advanced by the legislators who voted for the challenged law,
but the rational basis test allows judges to devise their own, entirely
speculative rationalizations for a challenged law, even reasons not
offered in the legislature or in court, and even if the court received
no briefing and heard no evidence about such a justification.

If a businessman argues that an economic regulation is not rea-
sonable, he is not only required to look through the history of the
regulation to find out why it was actually adopted, and then to dis-
prove that reason, he must also simultaneously be on the lookout
for any rationale that government attorneys might dream up during
the course of the lawsuit, even if those justifications have nothing to
do with—or are even the direct opposite of—those the legislature
actually had in mind. And if he does manage to disprove these, the
judge may still devise his or her own justification for the law when
writing the decision. The rational basis test, as one federal judge has
observed, “can hardly be termed scrutiny at all. Rather, it is a stand-
ard which invites us to cup our hands over our eyes and then imag-
ine if there could be anything right with the statute.”* With the deck
so heavily stacked against litigants, it is little wonder that virtually
no law is ever found to violate the rational basis test.

The irrational rational basis test allows government officials so
much leeway that they are often negligent, or simply dishonest,
when dealing with people’s economic freedom. Attorney Clark
Neily points out the problem by imagining what a criminal trial
would look like if it operated under the same test:

“Objection—lacks foundation; hearsay; assumes facts not in
evidence.”

“Counsel?”

“The witness is speculating, your honor.”

“Is it rational speculation?”

“Why, yes your honor, it is.”

“Overruled!”?

This is a standard that, as Neily writes, “most litigators can only
fantasize about.”* Yet under the rational basis test, it is literally how
lawsuits play out. Government officials, called on to state under
oath the justifications for the law, are allowed to invent their own
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reasons—even outlandish ones—to support the law, even if there is
no proof that those justifications actually animated the law, or that
those justifications make any sense. And judges are invited to invent
their own reasons as well.

The rational basis test has an even more fundamental flaw.
Although it requires laws to be rationally related to a “legitimate
government interest,” the Supreme Court has never defined what
that phrase means. On the contrary, the Court has admitted that it
has “not elaborated on the standards for determining what consti-
tutes a ‘legitimate state interest.””%” This is an astonishing confession
for the nation’s highest court to make: although the rational basis
test requires laws to have some relationship to an acceptable pur-
pose, the nation’s chief judges do not know what purposes are or
are not acceptable, or even how to approach that question. The rea-
son for this failure is obvious: to draw such lines would require the
justices to state forthrightly that some things are simply off limits to
the legislature. Yet the entire purpose of the rational basis test is to
ratify the exponential growth of legislative power over the last cen-
tury. For the Court to hold that certain things are not legitimate state
interests would be to tempt the wrath of the legislative leviathan
whose growth the Court has abetted. In fact, in those few cases in
which the Court has staked out some subjects as beyond the legiti-
mate reach of the legislature, the political branches have reacted
with incandescent fury. In Lawrence v. Texas,® for example, the Court
declared that the private sexual activities of consenting adults were
none of the government’s business—a comparatively minor mat-
ter, considering that few states had such laws and fewer still ever
enforced them. Even one of the dissenters acknowledged that such
laws are “uncommonly silly.”? Nevertheless, the decision enraged
commentators and pundits unaccustomed to the idea that legisla-
tive power is limited by the Constitution. They were unused to that
idea precisely because of Supreme Court precedents that abdicated
the duty to keep legislatures within their bounds. This role, which
legal historian G. Edward White calls “guardian review,”* conforms
to the Framers’ vision, but thanks to the Progressives and their New
Deal heirs, it has been almost entirely replaced by a deferential atti-
tude toward the elected branches, a deference adopted to enable
the expansion of the regulatory welfare state. The generations of
lawyers who received their training after this deference became the
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norm do not react well to the relatively rare cases when the judiciary
intervenes to block legislation.

But assuming the Supreme Court must eventually explain what
a legitimate state interest is—and it is hard to see how that can be
avoided forever—how should the justices analyze the issue? Here,
too, the modern judiciary is stymied by the New Deal legacy. In
some cases, the Court has suggested that the “legitimacy” of a gov-
ernment interest can be judged simply by the amount of legislative
support the interest has.® This is why Professor Richard A. Epstein
writes that the phrase “legitimate state interest” is only “a conven-
ient label for serious inquiry.”* The phrase itself suggests that judges
should consult the philosophical charters of American constitution-
alism—particularly the Declaration of Independence, with its clas-
sical liberal theory of individual freedom.* But doing so would be
deeply controversial, since it would challenge the Progressive legacy
that has largely succeeded in transforming constitutional law from a
means of securing the blessings of liberty to the advancing of “dem-
ocratic” decisionmaking by unelected, expert bureaucracies.*

Whether one supports or opposes the Court’s abandonment of
guardian review, one thing is unavoidably clear: no reasonable mind
can make sense of the requirement that laws relate to a legitimate
state interest unless one has some idea of what state interests are
or are not legitimate. With that matter unsettled, one cannot sensibly
discuss whether a law does or does not advance such an interest.
A means cannot be judged without understanding the desired end,
just as a traveler cannot know whether he is taking a “rational” route
if he has no idea what his destination is.*® In Justice Stevens’s words,
the rational basis “formulation sweeps too broadly, for it is difficult
to imagine a legislative classification that could not be supported by
a ‘reasonably conceivable state of facts.” Judicial review under the
‘conceivable set of facts’ test is tantamount to no review at all.”¢

Litigating under the Rational Basis Test

Given the inadequacies of the rational basis test, one can easily
imagine how hard it is for citizens to prevail in cases reviewed under
this lenient degree of scrutiny. This was demonstrated in a recent
case challenging a Louisiana law that imposes an occupational
licensing requirement on florists. The law requires applicants to
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pass a one-hour written examination and a three-hour performance
examination, the latter testing people on such subjective criteria as
the “harmony” and “effectiveness” of their flower arrangements.
Obviously, the licensing regime makes it very difficult for would-be
florists to obtain licenses; in the years since 2000, fewer than 50 per-
cent of applicants have passed the test.

The notion that such a licensing scheme protects the public health
and safety is nothing short of preposterous. The Michigan Supreme
Court struck down a similar law in 1939, noting that there was no evi-
dence “of any evil in connection with the sale of flowers and potted
plants”* and that the law was “not [designed] to protect the citizens
of Detroit in their public health, safety, morals or general welfare,
but was for the financial benefit of a few” because it restricted the
liberty of entering the florist trade.® Yet in the Louisiana case, the
trial court upheld the law. Rejecting the plaintiffs’ argument that
“‘people handle millions of unlicensed floral arrangements around
the world every year without being harmed,”” the court found that
the evidence “does reveal and support Louisiana’s concern for the
safety and protection of the general public.” The court quoted one
witness:

I believe that the retail florist does protect people from in-
jury. . . . We're very diligent about not having an exposed
pick, not having a broken wire, not hav[ing] a flower that has
some type of infection, like, dirt that remained on it when it’s
inserted into something they’re going to handle, and I think
that because of this training, that prevents the public from
having any injury. . . .

The court concluded that the legislature’s decision to “license those
engaged in the industry by administering a floral licensing examina-
tion is rationally related to the state’s desire that floral arrangements
will be assembled properly in a manner least likely to cause injury
to a consumer, and will be prepared in a proper, cost efficient man-
ner.” The law therefore was “rationally related to the government
interest of public welfare and safety.”* In other words, the licensing
scheme was a legitimate way of protecting the people of Louisiana
from scratching their fingers on the wires that florists use to hold their
floral arrangements together. This conclusion, although insufficient to
pass the laugh test, did pass the rational basis test.
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Higher Scrutiny

In 1938, four years after Nebbia, the Supreme Court reiterated that
the existence of valid reasons for restricting economic freedom “is
to be presumed,” and that “regulatory legislation affecting ordinary
commercial transactions” is immune from judicial scrutiny when-
ever it “rests upon some rational basis.”* But it added a footnote to
say that some other types of laws would be subjected to a more strin-
gent test: laws affecting “discrete and insular minorities” or interfer-
ing with the political processes or affecting those individual rights
specifically described in the Bill of Rights might be viewed more
skeptically by the Court.

This was the famous “footnote four” of United States v. Carolene
Products, and with it was born the theory of “varying standards of
scrutiny.” In the decades to follow, certain rights that judges consid-
ered important received serious judicial protection, whereas laws
regulating private property and economic liberty received virtually
none.*! This led to a gradual revival of substantive due process with
a new focus (or, rather, with one eye closed): sexual privacy, abor-
tion, and freedom of expression would be given increased judicial
attention from the 1950s on, while disfavored freedoms, including the
freedom of contract, would be largely ignored. But where the older
version of substantive due process focused on the abuse of politi-
cal systems by politically powerful groups against their rivals, this
new version of substantive due process focused on the importance
of the specific action that a citizen claimed as a protected right. The
former substantive due process analysis was concerned with whether
a challenged law actually protected the general public from harm, or
whether that was merely a pretext for serving the private interests of
political favorites. The new version of substantive due process pro-
tected specific types of action based on whether they were socially
important (such as freedom of speech) or whether the judges thought
them important to personal life (such as sexual privacy or abortion).
The importance of these activities was often assessed by the judges’
own subjective standards, thus seriously undermining the legitimacy
of substantive due process theory and exposing it to the charge that it
was simply a way to “legislate from the bench.” Yet while this charge
has some merit when levied against the renovated, activity-based
variety of substantive due process, it is less appropriate when applied
to the older, class-legislation theory of Lochner and similar cases.*
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More importantly, the Court’s decision to apply more demand-
ing levels of scrutiny to certain “preferred” rights over other kinds
of rights—what lawyers call the constitutional “double standard”—
makes little philosophical sense. Can we really say that the rights the
Court considers “fundamental” (including the freedom to vote or to
travel to Washington, D.C.) are really “more important” or deserve
more protection than the right to earn a living without government
intrusion or the right to own property? Regular citizens seem equally
concerned—perhaps more concerned—with these latter rights. The
average person certainly engages in commercial transactions more
often than he or she votes or participates in a political protest, and
many people would place a higher value on their freedom to make
a living for themselves and their families than on their right to
travel to Washington for a chance to lobby a member of Congress.
As Laurence Tribe acknowledges, failing to protect economic rights
“overlooks the importance of property and contract in protecting
the dispossessed no less than the established; it forgets the politi-
cal impotence of the isolated job-seeker who has been fenced out of
an occupation; and in no event could it justify more than a modest
difference in degree between the judicial roles in the two areas.”*

Why, then, have courts treated economic freedom like “a poor
relation”?* In part, it may be that lawyers and judges—intellectuals
who make their living from words rather than manual labor—tend
to place a higher value on expression and related rights than on
labor.*> Be that as it may;, it is also because the Progressive political
theory that the Court adopted during the New Deal era held that the
Constitution’s primary purpose was to foster government decision-
making rather than to protect individual freedom against intrusions
by the state. For the Progressives, “democracy” took precedence
over liberty as a constitutional value. Thus, speech and voting rights
continued to receive protection because of their role in the “demo-
cratic process,” while property and economic rights were seen as
expendable, or as matters that government ought to restrict for the
“common good.” But whatever the reason for the modern double
standard of constitutional law, it is at least clear, as Justice Scalia has
observed, that “[t]he picking and choosing among various rights to
be accorded ‘substantive due process’ protection” as well as “the
categorical and inexplicable exclusion of so-called ‘economic rights’
(even though the Due Process Clause explicitly applies to “property’)

136



The Rational Basis Test

unquestionably involves policymaking rather than neutral legal
analysis.”*

The double standard becomes especially cumbersome in cases
that overlap the unwieldy categories of “fundamental” and “not-so-
fundamental” rights. Take, for example, a group of recent lawsuits
challenging laws in Alabama and other states that restrict the sale of
adult novelties or sex toys on moral grounds.”” These laws obviously
have an adverse effect on sexual privacy (a “fundamental” personal
right), but they are aimed solely at commercial activity (a “nonfun-
damental” economic right). Because the “rational basis” test is biased
so severely in favor of the constitutionality of economic regulations,
plaintiffs in these cases have used privacy theories or sought protec-
tion on other fundamental rights grounds. Alas, courts have not been
fooled into seeing these cases as privacy cases. They have upheld the
laws under rational basis scrutiny, concluding, as the Eleventh Circuit
did, that all commercial transactions are “inherently public” and sub-
ject to government oversight.*® The result is that private consensual
sexual activity cannot be intrusively regulated by the state®*—but the
purchase of the objects used in the bedroom can be.

This overlap between “economic” and “noneconomic” rights is to
be expected. Economic freedom, after all, is not in principle different
from other types of freedom. Freedom of the press, to use one com-
mon example, would mean little if private individuals and groups
could not own presses, or if their right to buy or sell newspapers
were controlled by the government. Economic freedom is often
essential to the exercise of other types of rights—as when a person
leases a billboard (an economic right) to advertise a political mes-
sage (a speech right). The interrelationship of economic and personal
rights is nowhere more obvious than in the case of homeownership.
When, in the notorious Kelo case, the Supreme Court held that gov-
ernment can condemn homes via eminent domain and give the
property to private developers for their own use and profit, Justice
Clarence Thomas pointed out the basic absurdity of the post-New
Deal bias against economic and property rights: “Something has
gone seriously awry with this Court’s interpretation of the Constitu-
tion. Though citizens are safe from the government in their homes,
the homes themselves are not.”*

Given the untenable nature of the rational basis test, it is no sur-
prise that courts have applied it in inconsistent and confusing ways.
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In some rational basis decisions, they have struck down laws that
would seem likely to withstand the usual “rubber stamp” rational
basis theory. For example, in 1985 the Supreme Court invalidated
a local government’s decision to bar the creation of a group home
for the mentally retarded in the city of Cleburne, Texas.” The jus-
tices found that the only reason the city had denied the permit was
prejudice against the mentally handicapped, and to placate this
unreasonable fear was not a proper government purpose. Thus,
even though the city’s decision involved only property rights and
did not qualify for anything more than the deferential rational basis
test, the Court still found it unconstitutional. Again, in the 1996 case
of Romer v. Evans,” the Supreme Court struck down a Colorado
ballot initiative that prohibited the state from extending benefits to
homosexuals. The Court held that the law violated the rational basis
test because it, too, was enacted out of irrational prejudice. Justice
Kennedy explained that the rational basis test did not mean govern-
ment could do anything it wanted:

[E]ven in the ordinary equal protection case calling for the
most deferential of standards, we insist on knowing the rela-
tion between the classification adopted and the object to be
attained. . . . [There must be a] link between classification
and objective . . . [and] . . . some relation between the clas-
sification and the purpose it served. By requiring that the
classification bear a rational relationship to an independent
and legitimate legislative end, we ensure that classifications
are not drawn for the purpose of disadvantaging the group
burdened by the law.®

It is so rare for courts to declare laws unconstitutional under the
rational basis test that some commentators refer to these cases as
“rational basis with bite” and suggest that judges are actually apply-
ing something other than the rational basis test. But the justices have
rejected this suggestion, insisting that rational basis analysis is con-
sistent with a serious analysis of the law, regardless of what previ-
ous rational basis cases suggested. This claim is plausible, given that
what the Court did in Romer and Cleburne was to inquire whether
the challenged government actions were actually rational > If, as
the Court claims, Romer and Cleburne did represent a step in the
evolution of a more serious rational basis test, that step should be
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welcomed. If rationality is the very minimum requirement of consti-
tutionality, then it should require at the very least that laws advance
the common good and not a mere desire to exclude political outsid-
ers. Many of the economic restrictions adopted by legislatures today
would fail even this minimal degree of scrutiny.

In fact, the rationale usually given for treating some rights as “more
fundamental” than others should itself suggest the need for greater
judicial protection from certain kinds of economic regulation, even
aside from the dubious nature of the double standard. According to
the “footnote four” theory, courts apply higher scrutiny whenever
there are special circumstances that handicap “discrete and insular
minorities” in the political arena, making them more vulnerable to
exploitation. The justices have explained that courts have a “special
role in safeguarding the interests of those groups that are ‘relegated
to such a position of political powerlessness as to command extraor-
dinary protection from the majoritarian political process.””* But cer-
tain economic groups often face precisely these disadvantages. When
a legislature is swayed by powerful lobbyists to adopt a regulation
that prohibits entrepreneurs from entering the market, those entre-
preneurs are just as much victims of the political process as are other
kinds of minority groups. As Professor Robert McCloskey wrote,

[TThe scattered individuals who are denied access to an oc-
cupation by State-enforced barriers are about as impotent a
minority as can be imagined. The would-be barmaids of
Michigan or the would-be plumbers of Illinois have no more
chance against the entrenched influence of the established
bartenders and master plumbers than the Jehovah’s Wit-
nesses had against the prejudices of the Minersville School
District.%

To say that these would-be entrepreneurs must resort to the political
process rather than the judiciary is, McCloskey concluded, “to sacri-
fice their civil rights in the name of an amiable fiction.”” Disfavored
minorities, whether they be the mentally handicapped, homosexuals,
or entrepreneurs, have no realistic opportunity to persuade legislatures
to respect their rights. They must receive protection from the courts or
not at all. Yet even with Romer and Cleburne in place, the rational basis
test usually blinds judges to the very real obstacles that prevent small
businesses from receiving just treatment from the legislature.
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The argument that businesses must resort to the political arena
rather than the judiciary for protection is particularly hollow, given
that economic regulations are generally not enacted by legislatures
at all but by administrative agencies not answerable to voters. These
agencies are not staffed by elected representatives; they are staffed by
appointed or hired bureaucrats who cannot be removed from their
posts without long and complicated delays. These bureaucrats adopt
and enforce an enormous variety of rules, often with no review by
elected officials. Moreover, legislative rules that protect elected incum-
bents—including gerrymandering and campaign finance restric-
tions—even make it difficult for voters to remove sitting legislators
who in theory supervise the bureaucracy. Once again, the idea that
businesspeople who are harmed by a regulation can just “vote the
bums out,” rather than seek judicial redress, is extremely unrealistic.

The double standard, therefore, fails even to serve the “demo-
cratic” values most frequently advanced to justify it. If a legislature
were to adopt a law placing even a relatively small burden on a racial
minority, courts would no doubt scrupulously enforce the Constitu-
tion’s promise of equal treatment. But if the legislature passes a law
that imposes a serious burden on an economic minority—perhaps
even destroying their businesses entirely—courts will simply look
the other way as long as the government offers some barely plau-
sible explanation. It seems ironic, indeed, that so many defenders
of the “rational basis” rule would be quick to criticize older court
decisions for so-called formalism. The rational basis test—by simply
assuming the legitimacy of virtually anything the legislature claims
as its goal—enshrines formalism 4 outrance.

Until more sense is made of the rational basis test, or until the
Court devises a new mechanism for constitutional analysis, people
seeking protection for the right to earn an honest living face one of the
most uneven playing fields American law has ever devised. Judges
explicitly presume against them from the outset, allowing defend-
ants to make up far-fetched excuses not grounded in evidence; they
invent excuses on behalf of defendants, and then they make rulings
without reference to the most important question involved in every
stage of the analysis: is this a proper thing for government to be doing?
Ordinary American citizens hoping for protection of their economic
freedom can only hope that judges can someday inject some ration-
ality into the rational basis test.
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One recurring theme in the law of economic liberty is the issue
of protectionism. The government’s power to regulate products and
services can also be used to insulate one business from competition
by others. Because such protection can bring a lot of money to the
protected company, businesses are willing to invest a great deal of
time and money in efforts to influence that power in their favor.
In a free market, a company that wants to succeed and grow must
increase the quality of its products, decrease its prices, or find some
other way to appeal to consumer needs. But businesses that cannot
or do not want to compete in this way will often try to exploit gov-
ernment authority for their own advantage by illegalizing their com-
petition or by making competition inordinately expensive through
the creation of what economists call “barriers to entry”: rules that
bar new companies from entering the marketplace.

The classic example of a barrier to entry is a tariff: a tax on imports
that makes them more expensive than domestic products. Tariffs
make it difficult for foreign companies to compete against domestic
producers, needlessly increasing costs to consumers and allowing
domestic manufacturers to produce lower-quality merchandise, safe
from higher-quality imports. Domestic manufacturers, therefore,
often favor tariffs but rarely admit that their support is a matter of
their own private gain. Instead, a domestic steel company or car
manufacturer will argue that less expensive imports are somehow
“unfair,” perhaps because other countries have less restrictive labor
or environmental laws that enable foreign companies to produce
goods more cheaply. Or domestic companies may encourage irra-
tional prejudices, claiming that it is unpatriotic to buy foreign prod-
ucts, for example, or that imports are substandard because foreigners
are racially or ethnically inferior. Political leaders often impose such
restrictions in the name of patriotism or “protecting jobs.” In reality,
such laws amount to taxes levied on consumers, “taxes” that do not
fund government programs but instead transfer wealth to private
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businesses in the form of higher prices and decreased competition.
This is why, in 1621, Sir Edward Coke likened those who promote
tariffs to a man in a rowboat: they “look one way and row another;
they pretend public benefit; intend private.”!

Three centuries later, in 1932, the United States Supreme Court
decided the case of New State Ice Co. v. Liebmann.? Liebmann challenged
the constitutionality of an Oklahoma law limiting the number of
businesses that could deliver ice to customers. The law set up a gov-
ernment agency to grant or withhold permission to entrepreneurs
who wanted to enter the ice trade. An applicant who desired to start
a new business was required to prove to the board’s satisfaction that
a new ice company was necessary; if the board was not convinced,
permission would be denied. The board was staffed by representa-
tives of companies that were already in the ice delivery business
and who were naturally reluctant to allow new competitors into the
marketplace. Justice George Sutherland, writing for a 7-2 Supreme
Court, found the law unconstitutional under the Fourteenth Amend-
ment’s due process clause because it served the private interests of
politically influential businesses rather than the genuine public good.
The board’s obvious conflict of interest meant that the scheme could
not possibly be fair. “Stated succinctly, a private corporation here
seeks to prevent a competitor from entering the business of making
and selling ice,” he noted. “There is no question now before us of
any regulation by the state to protect the consuming public. . . . The
control here asserted does not protect against monopoly, but tends
to foster it. The aim is not to encourage competition, but to prevent
it; not to regulate the business, but to preclude persons from engag-
ing in it.”* Most importantly, the law interfered with the basic right
of all Americans “to engage in a lawful private business,” without
interference by the government.*

In dissent, Justice Louis Brandeis, an outspoken Progressive who
enthusiastically endorsed government regulation of the marketplace,
defended the law. States, he argued, should be free to experiment
with legislation. “It is one of the happy incidents of the federal sys-
tem that a single courageous state may, if its citizens choose, serve as
a laboratory; and try novel social and economic experiments with-
out risk to the rest of the country.”® But while this statement has
become an icon of federalism, Justice Sutherland’s response to it is
less often quoted. The Constitution, Sutherland answered, does not
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allow states to “experiment” in ways that deprive citizens of their
liberty. “It is not necessary to challenge the authority of the states
to indulge in experimental legislation; but it would be strange and
unwarranted doctrine to hold that they may do so by enactments
which transcend the limitations imposed upon them by the Federal
Constitution. . . . [TThere are certain essentials of liberty with which
the state is not entitled to dispense in the interest of experiments.”®
For example, states were not allowed to “experiment” with cen-
sorship, or to “experiment” by depriving people of their religious
freedom. The right “to apply one’s labor and skill in an ordinary
occupation with proper regard for all reasonable regulations is no
less entitled to protection.””

This basic conflict between the constitutional limits on govern-
ment designed to preserve individual liberty and the power of leg-
islatures to enact laws that limit liberty was and remains a recurring
theme in American law, particularly the law of economic freedom.
Moreover, the question of whether regulatory agencies serve the
public welfare or the private interest of insiders is inescapable. If
government controls an industry in ways that protect some groups
from competition by others, businesses will invest resources in try-
ing to convince the agency to act in ways that will benefit them—all
under the pretext of advancing the public welfare.

Although the regulatory scheme struck down in Liebmann may
seem bizarre by present standards—how could “too many” ice
businesses possibly endanger the public?—it is today the model by
which most major metropolitan areas regulate taxis and other forms
of transportation. Most cities require taxis to obtain government
licenses, called “medallions,” before operating, and getting such a
license requires an entrepreneur first to obtain a “certificate of neces-
sity”— he or she must prove to the government’s satisfaction that a
new taxi company is “necessary.” This is usually extremely difficult,
especially if the regulatory agency is staffed by people with close ties
to the existing companies that want to forestall competition. But con-
stitutional challenges to this regulatory scheme have failed, thanks
to the rational basis test courts use when evaluating such laws. In
1992, for example, when Leroy Jones and a group of friends asked
the city of Denver, Colorado, for a certificate allowing them to oper-
ate a taxi company, more than 10 existing cab companies showed
up at a public hearing to argue against their application, and the
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government turned Jones down. Jones filed a lawsuit, pointing
out that the city had refused every such application since 1947 and
arguing that its refusal to grant new permits arbitrarily created a
monopoly at the expense of consumers and honest entrepreneurs.
Nevertheless, the trial judge threw Jones’s case out of court.®

Even where licensing boards are not staffed by owners of com-
peting businesses with an obvious conflict of interest or by bureau-
crats with friends or family members in the business, laws like
these present problems for entrepreneurs trying to earn a living.
The general public is usually unaware of the Byzantine rules com-
panies are required to follow, while the companies seeking pro-
tection are very familiar with them. Thus, although regulatory
agencies often open their hearings to the public, members of the
public rarely attend and are usually not organized. The agencies
hear forceful arguments from representatives of existing companies
but rarely from consumers, and they are consequently biased. Even
ignoring such biases, “certificate of necessity” schemes impose a
nearly impossible burden on newcomers. Proving that a new busi-
ness is “necessary” is virtually impossible, even with extensive
polling data and research. Existing companies can always argue
that a newcomer is not “necessary” because the existing businesses
could handle any increased consumer demand by increasing their
prices, adding another office, or getting a government subsidy.
What’s more, many businesses that consumers enjoy patronizing
are not strictly “necessary” but only convenient. Are cell phones
really necessary? What about decorative covers for cell phones, or
amusing ringtones? The term “necessary” is itself hard to define,
and the notion that a government bureaucracy can decide what
businesses are or are not necessary for consumers is a fantasy, and
a dangerous one because it plays directly to the self-interest of
established businesses that seek protection against competition.’
The only group capable of deciding whether a business is really
necessary for a community, and the only group that can be trusted
with the power to make such a decision on behalf of consumers, is
consumers themselves.

Although there are any number of ways for interested businesses
to use the law to exclude competition, four methods are of particular
interest: occupational licensing laws, zoning regulations, “agricul-
tural adjustment,” and franchise acts.
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Licensing

The justification for modern occupational licensing, as it was
developed in the 19th century, was that such laws would protect the
public from dangerous or incompetent practitioners. By requiring
doctors to prove that they knew how to perform operations safely
and effectively, for example, the government could ensure that con-
sumers did not fall victim to quacks and con artists. In 1889, in Dent
v. West Virginia,"° the first Supreme Court decision to address occu-
pational licensing, Justice Field held that such laws were a legitimate
way to protect “the general welfare of [the] people” and “secure
them against the consequences of ignorance and incapacity, as well
as of deception and fraud.”" But if the licensing requirements had
“no relation to such calling or profession,” or if licenses were “unat-
tainable by . . . reasonable study and application,” such laws would
“operate to deprive one of his right to pursue a lawful vocation”
and thus violate the Constitution.’? More than half a century later,
the Court reaffirmed this conclusion when it held that the state may
not bar a person from a profession on the basis of irrelevant factors,
such as his political opinions.” Unfortunately, despite claims that
it would protect the general public, licensing is often used as a tool
to prevent competition from disfavored groups.

Abuses started early.'* In 1878, California called its second con-
stitutional convention at the behest of a powerful political organi-
zation called the Workingmen'’s Party. The party advocated new
restrictions on corporations, particularly railroads, as well as an
end to what it called the “Chinese Menace”: the enormous influx of
immigrant labor from China, which increased the supply of avail-
able labor and thereby drove down the costs not only of labor but
of the goods and services that labor produced. Although the lower
prices were good news for consumers, the decrease in the price of
labor—that is, wages—made it harder for natives and European
immigrants to demand high pay for their work. Whites were explicit
about their outrage over this state of affairs. As one delegate to the
convention put it, a Chinese worker was “a creature, whose muscles
are as iron, whose sinews are like thongs, whose nerves are like steel
wires, with a stomach case lined with brass; a creature who can toil
sixteen hours of the twenty-four. . . . The white man cannot compete
in the field of labor with such a being as that. . . . If the white man
is to compete with the Chinaman he must adopt a cheaper style of
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dress, must inure himself to the cold, he must labor in the night; sleep
shall not come to his pillow until the midnight bell . .. [and he must]
arise at the first gray streaks of dawn.”*® In other words, while racists
sometimes accuse racial minorities of being lazy, those who attacked
the Chinese accused them of being intelligent and hard working. As
one railroad laborer later recalled, the Chinese were hated “not for
their vices but for their virtues . . . because [they] are so much more
honest, industrious, steady, sober, and painstaking.”*¢

Hostility to Chinese competition manifested itself in many ways
in California: Whites imposed harsh restrictions on the economic
freedom of Chinese workers, including special taxes and laws
that barred them from carrying laundry on poles or from deliver-
ing laundry except on horseback or from fishing in local waters."”
Often, these restrictions were cleverly designed to impose bur-
dens that white lawmakers knew would be especially difficult for
the Chinese, even though the laws did not explicitly identify the
Chinese as targets.

The delegates at the constitutional convention proposed many
ideas for excluding the Chinese from California, including prohib-
iting them from owning any property in the state and prohibiting
any California corporation from employing a Chinese person. One
delegate spoke for many when he explained that he was “willing to
go as far as any gentleman on this floor by way of police, sanitary,
criminal, or vagrant regulations, or refusing to license this class of
aliens to carry on any trade or business whatever, if we can in any
way, by statute or otherwise, prevent the same.” His goal was “to
hamper them in every way that human ingenuity could invent.”'®
As this hateful proposal suggests, occupational licensing laws have
often been used as a tool for excluding racial minorities from trade,
thereby keeping up the income of politically powerful racial groups.

California’s abuse of the Chinese led in 1886 to one of the most
important early Supreme Court cases regarding economic liberty:
Yick Wo v. Hopkins.” San Francisco had enacted a municipal law
requiring laundry businesses to be housed in buildings made of
brick. Any laundry in a building made of wood had to be licensed by
a city official, who was given complete discretion to grant or to deny
such permits. The city claimed the law was intended as a fire-safety
measure, but the Supreme Court disagreed. It was plainly meant to
persecute the Chinese, who ran most of the city’s laundry businesses.
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By allowing city officials carte blanche to grant or deny permits, the
law made business owners into “tenants at will . . . of their means
of living”*—meaning that they could in a sense be “evicted” from
their jobs at any time. The law put no limits on what officials could
do when granting or withholding permits; it gave them unbridled
discretion. That was intolerable because “the very idea that one man
may be compelled to hold his life, or the means of living, or any
material right essential to the enjoyment of life, at the mere will of
another” was “the essence of slavery itself.”*! The justices did not
buy the argument that the law was intended to prevent the spread of
fire; even a law appearing equal on its face could “amount to a prac-
tical denial by the state of [the] equal protection of the laws” if the
government enforced it “with an evil eye and an unequal hand, so as
practically to make unjust and illegal discriminations between per-
sons in similar circumstances, material to their rights.”* The right
to earn a living was one of the rights “secured by those maxims of
constitutional law which are the monuments showing the victori-
ous progress of the [human] race in securing to men the blessings of
civilization under the reign of just and equal laws.”*

Yick Wo was, and remains, a milestone in the protection of racial
minorities. But while the Chinese business owners were successful
in that case, similar abuses continued,* not only against the Chi-
nese but against many other minorities. Professor David E. Bern-
stein has documented the ways that licensing laws were used to
bar blacks from earning a living legally during the Jim Crow era.”
On rare occasions, courageous judges would hold these licensing
laws to be unconstitutional. For example, in 1924, the Arkansas
Supreme Court invalidated a licensing law for plumbers on the
ground that it did not actually protect the public from dangerous
or shoddy practices but was instead “passed from other motives.”
The licensing examination tested obscure knowledge and unusually
difficult tasks, which gave the bureaucrats in charge of the licens-
ing scheme “arbitrary and oppressive power” to “deprive one who
is thoroughly qualified to do the practical work of plumbing of his
constitutional right to pursue his avocation, and perhaps his only
livelihood, because, forsooth, he was unable to answer some techni-
cal or theoretical question, not in any sense germane to the real and
practical trade of a plumber, and not having even the remotest con-
nection with the actual conservation of the public health.”? But in
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general, successful challenges to occupational licensing laws were
rare. As Bernstein observes, “The results of judicial acquiescence in
the licensing system,” along with other factors such as union vio-
lence against black workers, “were disastrous for African Americans
who sought work as plumbers” or as practitioners of other licensed
trades.”® In fact, racial exclusion played such an important role in
economic regulation in the late 19th and early 20th centuries that
civil rights leader Frederick Douglass railed against labor unions
and similar groups for scheming to bar blacks from earning a living
for themselves and their families. And in 1951, Thurgood Marshall, a
lawyer for the National Association for the Advancement of Colored
People and a future Supreme Court justice, complained that the
rational basis test was so deferential toward government that courts
were failing to protect the rights of blacks, including the right to earn
a living.®

Of course, even in the absence of explicit racist intent, many occu-
pational licensing schemes have significant racial biases. JoAnne
Cornwell discovered this in the 1990s when she opened her San
Diego business called Sisterlocks, devoted to performing a unique
hair-braiding method called “locking,” similar to traditional Afri-
can methods of hair care. Like African hair braiding, Cornwell’s
locking method did not involve chemically treating or cutting the
hair. But when California regulators heard about her business,
they demanded that Cornwell and all natural hair care stylists get
a license from the Board of Barbering and Cosmetology. Obtaining
a cosmetology license required applicants to spend 1,600 hours at a
state-approved cosmetology school, at a cost of more than $5,000,
before even taking the test. And the hairstyling techniques taught in
the school had no relation to Cornwell’s business since, as a federal
court later pointed out, “African hair styling is uniquely performed
on hair that is physically different—alternatively described as tightly
textured or coily hair—and that this physical difference is genetically
determined to be in close correlation with race.”* The curriculum
Cornwell would be required to take, moreover, involved learning
hairstyles that had not been popular for decades and that could only
be performed on the hair of white customers. Worse, they required
the use of chemicals that Cornwell and her fellow hairstylists did not
believe in using.
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Cornwell and others filed suit in federal district court, arguing
that her business was not “barbering” or “cosmetology” and that
it was irrational for the state to force her to obtain a barbering or
cosmetology license. They claimed that the requirements violated
the equal protection and due process clauses of the Constitution by
restricting their liberty without any sensible connection to public
health and safety. The court ruled in their favor. Forcing Cornwell
to “spend nine months attending a cosmetology school, at a cost of
$5,000-$7,000, learning skills, 96% of which [she] will never use”
violated the rational basis requirement.*

Cornwell’s victory was unusual. As we have seen, under the
“rational basis test,” entrepreneurs who challenge the constitution-
ality of absurd and abusive occupational licensing laws rarely suc-
ceed.” The Louisiana florist case discussed in the last chapter typifies
everything wrong with occupational licensing laws: they represent a
thin pretext of public benefit stretched over blatant anticompetitive
practices. In 2004, after the Louisiana House of Representatives voted
overwhelmingly in favor of a bill to eliminate the florist licensing
requirement, the bill nevertheless died in the Senate’s Agriculture
Committee after intense lobbying by licensed florists. Even the state
commissioner of agriculture lobbied against the bill, after interview-
ing several licensees—but not speaking to any unlicensed, would-
be florists—because (as he later testified) “I have committed to the
florists when I ran [for office] in 1980 that I would support their
desires of either having or get[ting] rid of the law.”* The Louisiana
florist law exemplifies what the “public choice” school of economics
calls “legislative capture”: the exploitation of government’s coercive
powers for the benefit of private-interest groups. In this, it is only
one of the many examples of the legalized protection racket known
as occupational licensing.

Even when licensing is advanced by responsible public-minded
groups, the government agencies in charge of licensing are routinely
captured by businesses that stand to gain from controlling competi-
tion. This is why Milton Friedman contended that licensing “almost
inevitably becomes a tool in the hands of a special producer group
to maintain a monopoly position at the expense of the rest of the
public. There is no way to avoid this result.”** Economists and law-
yers have assembled a mountain of evidence supporting Friedman’s
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conclusions: licensing raises costs to consumers, with little observable
improvement in the quality of many licensed services.*® Moreover,
such laws appear to benefit highly paid practitioners more than those
who are paid less, because “more highly educated and influential
occupations may be more powerful in state or local jurisdictions
and may be able to control supply more effectively.”*

Some abuses of occupational licensing are remarkably brazen. In
2007, psychics in Salem, Massachusetts, urged the city to create a
licensing requirement, allegedly to protect consumers from incom-
petent psychics, despite the fact that it is literally impossible to be a
competent psychic.¥” But they sought a licensing scheme both to pro-
vide them with sham legitimacy and to shut out competition in what
is otherwise an entry-level business with low start-up costs.

Strangely enough, two of the three most important economic
freedom cases decided after the New Deal involved occupational
licensing for people selling coffins.*® These cases raised the question
of whether the Constitution allows the government to create licens-
ing laws solely for the explicit purpose of granting benefits to one
business or group of businesses over another or whether licensing
laws must be related in even the most abstract way to protecting the
public health, safety, and welfare.

The funeral industry was an early convert to occupational
licensing.* But licensing was only one of the ways the industry
sought to raise prices. In 1881, American coffin makers founded the
National Burial Case Association, which set prices for the whole
industry. Two years later, the National Funeral Directors Associa-
tion fixed the price of an adult coffin at $15, a large sum in the 19th
century. Today, the national casket market is dominated by two
corporations, York and Batesville, who together account for two-
thirds of American coffin sales. Nationally, the funeral industry
takes in about $25 billion per year.* This industry benefits tremen-
dously from the fact that many customers are grieving the loss of a
loved one when they purchase coffins or funeral services. But the
industry benefits even more from excluding competition through
occupational licensing.

Beginning in 1984, in response to new Federal Trade Commis-
sion regulations, entrepreneurs began selling caskets to the public
directly at wholesale prices. By specializing and cutting out the mid-
dleman, these businesses could offer caskets to consumers at greatly
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reduced rates. The FTC prohibited funeral homes from refusing to
accept caskets from outside retailers,* and competition began to
decrease prices and increase choice.

But this new economic freedom ran up against significant bar-
riers. For many decades, the funeral industry had benefited from
special legal privileges. Several states, for example, passed laws
prohibiting the sale of caskets by anyone except a licensed funeral
director. Under a 1972 Tennessee law, the practice of funeral direct-
ing was defined to include “the selling of funeral merchandise.”*
To sell a casket, therefore, one must first hold a funeral director’s
license. Becoming a funeral director was a major undertaking:
an applicant was required either to attend Gupton College’s 12- to
16-month training program for funeral directors (at a cost of more
than $10,000), as well as serving a year in an apprenticeship, or to
serve a 2-year apprenticeship and assist in 25 funerals. Only after
these requirements were met could the applicant pay another $200
for the opportunity to take the Funeral Board examination.*

Nathaniel Craigmiles, a pastor who became frustrated at seeing
his parishioners exploited by funeral homes, decided to open his
own business selling caskets at discount prices. But Craigmiles was
not a licensed funeral director, so the state soon began enforcement
proceedings against him. He filed a lawsuit alleging that the licens-
ing requirement limited his liberty to earn a living but had no sen-
sible connection to public safety. Thus, it violated his constitutional
rights as guaranteed by the privileges or immunities, due process,
and equal protection clauses of the Fourteenth Amendment.

Although the district court acknowledged that because the
Tennessee statute was an economic regulation it was subject only
to low-yield “rational basis” review, it nevertheless held a full-scale
trial to determine whether the law was actually rationally connected
to public health and safety. Concluding that it lacked such connec-
tions, the court struck it down.* A coffin is simply a wooden box,
wrote Judge R. Allan Edgar, and requiring retailers to go through
such extensive training for licensure was absurd. Neither Craigmiles
nor his partners were officiating at the funerals or constructing cas-
kets. Although public health concerns about pollution of the ground
due to faulty caskets might justify regulating their manufacture,
no such concern was served by requiring retailers to be licensed. In
fact, Tennessee law did not actually require that people be buried
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in caskets at all, further undermining the allegation that the law
protected public health. As the court concluded:

[TThe purpose of promoting public health and safety is not
served by requiring two years of training to sell a box. . . .
[N]one of the training received by licensed funeral directors
regarding caskets has anything to do with public health or
safety. The training and the exam questions regarding cas-
kets relate only to product information and merchandising.
These topics have no relationship to health and safety, but
might be helpful to one who sells any product. In sum, a
casket does not differ from any other product in the market-
place. No health and safety reason rationally relates to re-
quiring an individual to undergo two years of training, pay
a fee, and pass a test in order to sell a casket.*s

On appeal, the state argued that the district court had engaged in
“Lochnerism” by substituting its own judgment for that of the legis-
lature, but the court of appeals upheld the decision.*® After review-
ing the facts demonstrating that the Tennessee statute had little to do
with protecting consumers, the court concluded that the state’s prof-
fered explanations for the law came close to “striking us with ‘the
force of a five-week-old, unrefrigerated dead fish.””# It was simply
absurd to see the law as anything other than “an attempt to prevent
economic competition.”*® And this was not a proper goal: “Courts
have repeatedly recognized that protecting a discrete interest group
from economic competition is not a legitimate governmental pur-
pose.”* For the first time in almost 70 years, a federal court struck
down a state economic regulation using the rational basis test.

But only six days after Craigmiles was decided, a federal trial
court in Oklahoma issued a directly contrary ruling in an almost
identical case. Powers v. Harris® involved an Internet-based retail
casket company called Memorial Concepts Online, Inc., started by
entrepreneurs Kim Powers and Dennis Bridges. Like Tennessee,
Oklahoma law defines any person selling funeral merchandise as a
funeral director and requires such a person to obtain a funeral direc-
tor’s license.” Getting a license in Oklahoma is nearly as onerous
and expensive as it is in Tennessee: an applicant must complete at
least 60 hours of study in an accredited college, graduate from an
approved mortuary science program, and serve a year as a regis-
tered apprentice.”
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Unlike the Craigmiles court, the trial court in Powers found this
requirement rational.”® Using the rational basis standard, the court
said that judges must allow “any reasonably conceivable purpose
[that the challenged] laws might serve,” and not “evaluat[e] the
effectiveness of a legislative measure” or “its economic benefits and
detriments.”** The court criticized the Craigmiles decision for using
Lochner-style analysis and then upheld the Oklahoma licensing
scheme, even though it was “not persuaded that the provisions in
question advance the cause of consumer protection. Maybe they do
and maybe they don’t.”*® That question was unimportant, the court
concluded, because even absent any evidence showing that the
law could or did serve the public health, safety, and welfare, it was
“readily conceivable that the licensing provisions challenged by the
plaintiffs could have been thought by the legislature to promote the
goal of consumer protection.”* And that was all the rational basis
test required.

The Tenth Circuit Court of Appeals upheld this decision, but went
much further.”” After a long recitation of the deference accorded to
the government under the rational basis test, the court declared that
it was “obliged to consider every plausible legitimate state interest
that might support [the licensing requirement]—not just the con-
sumer-protection interest forwarded by the parties.”* The restriction
would be upheld not only if it advanced consumer safety but also
if “protecting the intrastate funeral home industry . . . constitutes a
legitimate state interest.”*® This, the court held, was a proper gov-
ernment function: “intrastate economic protectionism constitutes
a legitimate state interest.”® Thus, the law was constitutional even
though it had nothing to do with protecting the public: the legislature
could also enact the restriction merely to grant economic favors to
politically influential economic constituencies.

The Powers court based this extraordinary conclusion on three
primary considerations. First, it noted that the Craigmiles decision
had relied on three cases when declaring that mere protectionism
was not a constitutional government purpose under the Fourteenth
Amendment: City of Philadelphia v. New Jersey,*" H.P. Hood & Sons,
Inc. v. Du Mond,** and Energy Reserves Group, Inc. v. Kansas Power
& Light.®® But none of these was a Fourteenth Amendment case.
Accusing the Craigmiles court of “selective quotation,” the Tenth
Circuit noted that Du Mond and Philadelphia involved the dormant
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commerce clause, and Energy Reserves Group involved the contracts
clause.* The dormant commerce clause has long been held to forbid
states from discriminating against businesses located in other states
but has not been read as having any relation to protectionist legisla-
tion within states. Within state boundaries, laws are subject only to
the Fourteenth Amendment, and since the advent of rational basis
review, the court noted, judges have frequently upheld laws that
protect one industry against another inside a state.

But while this is true, the Powers court was ignoring the bigger
picture illustrated by the cases that the Craigmiles court relied on: the
ultimate purpose of the commerce clause, the contracts clause, and
the Fourteenth Amendment’s equal protection clause is to protect
individual liberty. As Professor Sunstein has put it, these clauses are
“united by a common theme and focused on a single underlying evil:
the distribution of resources or opportunities to one group rather
than another solely on the ground that those favored have exercised
the raw political power to obtain what they want.”®> Although the
federalist system does protect state sovereignty, it does so not as an
end in itself, but as a means of securing individual freedom.®

Second, the Powers court held that applying a skeptical analysis
of protectionist laws would threaten the validity of the post-New
Deal regime: “adopting a rule against the legitimacy of intrastate
economic protectionism and applying it in a principled manner”
would require invalidating countless laws already on the books
that perform no legitimate public function but merely protect one
interest group from another.” Indeed, the court noted that economic
protectionism is so common in state legislatures that “while base-
ball may be the national pastime of the citizenry, dishing out special
economic benefits to certain in-state industries remains the favored
pastime of state and local governments.”®® In short, because legis-
latures pass such measures so often, and have done so for so long,
they must be constitutional. But this argument is a non sequitur. The
mere fact that states frequently act in unconstitutional ways is hardly
enough to make those acts constitutional: certainly segregation was
a common state policy when it was finally held unconstitutional in
the 1950s.

Because the Powers decision declares that providing economic
favors for preferred groups is itself a legitimate state interest regard-
less of the effect that such laws may have on the public welfare, it is
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not too much to say that the case was the most disastrous economic
liberty decision since the New Deal. In previous cases upholding the
constitutionality of economic restrictions, courts based their rulings
on the theory that the law protected the public in some way, even if
the connection was tenuous in the extreme. In many cases, such as
the Louisiana florist case, the idea that the restriction protected the
public was barely plausible, but in the end those cases still declared
that economic liberty could be restricted only as a means of protect-
ing the general public from some perceived harm. Powers was the
first case in which a court held that the government could enact an
economic regulation without any such connection at all, and solely
to secure an economic benefit for those businesses the government
prefers. If the legislature chooses to grant legal favors to one group
over another just because it wants to, the law will nevertheless be
upheld under Powers. The case was, in a sense, the mirror image of
the substantive due process cases from a century before: anything
the government chooses to do—even if it explicitly serves private
interests rather than the general public good—is a legitimate law
simply because the government chose to do it. In the eyes of the Powers
court, law is not the use of government force in the service of some
independent standard of public good but is instead the use of force
in the service of arbitrary legislative will. What one writer has said
when describing a different legal issue is equally applicable here:
such a theory leads to “the legal enforcement of private bias, cast-
ing lawmaking as a kind of Nietzschean struggle of will, with var-
ious ... interest groups trying to gain legal enforcement of their
[desires] without having to give reasons.”®

Obviously, the conclusion that protectionism is a legitimate state
interest invites abuses in the service of irrational prejudice or favorit-
ism. If a city chooses to grant a preference to, say, Target by outlaw-
ing Wal-Mart for no other reason than that the members of the city
council prefer Target, then it can do so. Just as granting protection
to licensed funeral directors was somehow a public goal because the
legislature chose to adopt it, so protecting Target becomes a public
goal simply because the city considers it worthy of protection. Of
course, government officials will rarely if ever admit to acting in the
interest of a private party; they will virtually always claim their acts
are for the public welfare.”” And whenever a private-interest group
demands special favors from lawmakers, it always claims that the
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public will ultimately benefit from subsidies to the interest group. If
a business wants government to exclude its rivals, it will tell lawmak-
ers that its rival is somehow a threat to the public welfare, or that the
public will prosper if a monopoly is given to the private company.
For example, the racists who agitated for laws restricting Chinese
labor in 19th-century California claimed that white supremacy was
good for society and that the Chinese were a “menace” to the pub-
lic. Such self-serving disguises often dissolve in the light of com-
mon sense, but under the Powers decision, courts are not expected to
apply common sense. If the legislature chooses to confer monopoly
power to a lobbyist, that lobbyist’s private interest becomes, ipso
facto, the public interest.

Pest Control—or Economic Control?

A third illustrative occupational licensing case in the post-New
Deal era challenged a requirement that applied to wildlife control
workers, and the story of its litigation is an example of how diffi-
cult it is for businesses to defend themselves against protectionist
schemes that powerful interest groups get translated into law.

Wildlife control workers trap the vertebrate pests that infest build-
ings, such as pigeons, rats, skunks, or raccoons, or they use spikes
or screens to keep birds and squirrels away from buildings. They
do not use pesticides, however, which they consider ineffective
and dangerous. Alan Merrifield is a widely respected leader in the
wildlife control trade. But when he sought a state contract to install
anti-bird netting on a state office building in Oakland, California, he
learned that under the state’s Structural Pest Control Act, no person
may install such nets without a “Branch 2 Structural Pest Control
Operator” license. That license is only granted to people who pass
the state’s 200-question licensing examination, and to take the test,
an applicant must first show proof that he or she has been employed
for two years by a person with a license. More surprisingly, the exam
has little to do with an applicant’s knowledge of nonpesticide tech-
niques of pest control. In fact, although a person must take and pass
this test before putting spikes on a building to keep pigeons away,
the examination does not contain a single question about pigeons, or
about spikes. Instead, the exam is overwhelmingly devoted to testing
an applicant’s knowledge of the proper ways of handling, using, and
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storing pesticides—pesticides Alan Merrifield and his fellow wildlife
control workers do not use—and about how to deal with insects, spi-
ders, and moths, which they do not treat.

Perhaps recognizing the perversity of forcing people who do not
use pesticides to become experts on the use of pesticides, one state
legislator sought to amend the law in 1995 to eliminate the licensing
requirement for people who do not use pesticides. But when this
proposal was announced, pest control workers who already had
licenses feared that they might lose control over the industry, and
they opposed the bill. One organization in particular, the Pest Con-
trol Operators of California, lobbied heavily against the bill. Its vice
president later testified that industry lobbyists finally resolved the
controversy by dividing up the pest control market. The expensive
and time-consuming licensing requirement would be imposed on
anyone dealing with pigeons, rats, and mice, since they make up the
most lucrative part of the pest control trade; people like Merrifield
would then be allowed to deal with only the less common pests like
raccoons and squirrels.” This effort to cartelize the market for pest
control services succeeded: the legislature altered the 1995 bill so
that it allowed pest control workers who chose not to use pesticides
to do their business without undergoing unnecessary and expen-
sive training in pesticide use—unless their work involved pigeons,
rats, and/or mice! In other words, if Merrifield installed a screen
on a building to keep a raccoon out, he did not need a license, but
if he installed the same screen on the same building to keep a rat out,
he needed to spend two years learning to use pesticides and take a
difficult and time-consuming test about the lifespan of insects and
the dangers of chemical poisons.

Asked for an explanation of this bizarre scheme, the state’s expert
witness testified under oath that the law was “a political piece of
legislation in order to make a particular constituency happy, but it
harms the consumer because the consumer ends up with somebody
coming in and doing what has traditionally been a behavior that
requires a professional license.””” He acknowledged that it made no
sense to require a license for trapping or excluding pigeons, rats, and
mice, but not for trapping or excluding any other kind of pest:

Q: Does it protect the public health and safety to require a
person who does pigeon exclusion work without pesticides
in structures to have a . . . license?
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Mr. Paulsen: Absolutely.

Q: Does it protect the public health and safety not to require
the same license for seagull exclusion work?

Mr. Paulsen: No, it does not.
Q: Would you call this irrational?
Mr. Paulsen: Yes, I would.”

Asked a third time to explain the licensing scheme, he reiterated,
“[Flrom a public perspective, it might be irrational.””

Nevertheless, despite the plain absurdity of the law’s require-
ments and regardless of the fact that the state’s own expert wit-
ness testified repeatedly that the licensing scheme was positively
irrational, the trial court still upheld the law.”” Requiring a license
for excluding pigeons but not seagulls was rational, wrote Judge
William Schwarzer, because the legislature might have concluded
“that rats, mice, and pigeons are overwhelmingly the most com-
mon vertebrate pests infesting structures.””® Yet if this were the pur-
pose of the restriction, it made no sense that the test included no
questions at all about pigeons and next to none about rats or mice.
Still, Schwarzer continued, the legislature might have thought that
“requiring that pest control operators be knowledgeable about alter-
native methods of control, about the public health hazards posed by
pests, and about ways of protecting themselves and the public from
pesticides previously applied by others” would protect the public
and advance the public interest.”” But this rationale was inconsist-
ent with the fact that practitioners dealing with other kinds of ani-
mals were not required to have such training—so that a professional
might show up at a person’s house to treat a bat infestation, know-
ing nothing whatsoever about the pesticides previously applied to
that structure by others.

The Merrifield decision shows the lengths to which courts can
go and the contortions in logic courts perform under the rational
basis test. The undisputed evidence established that the bizarre pest
control licensing scheme was designed simply to protect licensed
practitioners against competition from outsiders, not to protect the
public health and safety. The state’s expert witness testified that the
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licensing scheme was positively irrational. Yet the rational basis test
allowed the court to ignore all the evidence and manufacture its
own, self-contradictory justification for the law.

Fortunately for Merrifield, and entrepreneurs in general, the Ninth
Circuit Court of Appeals reversed this decision. In a 2-1 opinion,
Judge Diarmuid F. O’Scannlain concluded that “just as in Craigmiles,
the licensing scheme in this case . . . was designed to favor economi-
cally certain constituents at the expense of others similarly situated,
such as Merrifield.””® The justifications that the state offered for the
licensing requirements were “so weak that [they] undercut[] the
principle of non-contradiction”” and revealed that the real purpose
of the law was to divide up the trade in a way that benefited political
insiders. And this the court explicitly declared unconstitutional:

[M]ere economic protectionism for the sake of economic
protectionism is irrational with respect to determining if
a classification survives rational basis review. In doing so,
we agree with the Sixth Circuit in Craigmiles and reject the
Tenth Circuit’s reasoning in Powers v. Harris. . .. We do not
disagree that there might be instances when economic pro-
tectionism might be related to a legitimate governmental in-
terest and survive rational basis review. However, economic
protectionism for its own sake, regardless of its relation to
the common good, cannot be said to be in furtherance of a
legitimate governmental interest.®

Now that the courts of appeal are in conflict over this issue, with the
Tenth Circuit upholding protectionism as a legitimate purpose for
occupational licensing and the Sixth and Ninth Circuits disagreeing,
the stage is set for the Supreme Court to resolve the issue defini-
tively in some future case.

Zoning

Wal-Mart is one of the great American success stories. Not only
does it demonstrate how a new idea can prevail against the common
assumptions of the business world, but it also shows how a business
can grow by providing customers with the products they need at
prices they can afford. Today; it is the largest company in the world,
and it employs more people than any other employer in the United
States (except the government, of course). Wal-Mart makes more
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than $77 billion per year,® and it does this not by forcing people
to hand over their money but by inviting the public to choose for
themselves whether or not to shop there. To picture Wal-Mart as a
cruel bully, as many activists do, is to imagine the exact opposite of
the truth.® Wal-Mart’s business tactics make it hard to compete, no
doubt, but that is simply because the company’s managers are good
at what they do. Indeed, that is what they are paid to do.

While Wal-Mart, like any other major success story, inspires a
good deal of criticism, much of it seems to stem from simple envy.
For example, many owners of small businesses complain that Wal-
Mart disrupts communities, drives out competitors, exploits work-
ers, and destroys the local charm of small towns. Yet despite these
complaints, customers in these communities continue to shop there
of their own free will, and employees continue to work there when
they are free to go elsewhere. Naturally, this has led many critics to
ask the government to intercede and stop both customers and Wal-
Mart itself from making their own economic choices.

One of the handiest tools for restricting economic freedom in this
way is land-use regulation, including zoning laws. The use of these
restrictions for protectionist purposes is as old as zoning itself. In
fact, one of the original purposes of zoning was to exclude racial
minorities from white neighborhoods.® Today, it is often used to bar
a different type of unpopular minority: economic groups that lack
political influence in a community.® When given the choice, most
consumers prefer convenient stores with low prices to stores with
higher prices and smaller selection, regardless of whether they pro-
vide a “small town atmosphere”; this is evident from the fact that
Wal-Mart succeeds without forcing anyone to shop there. But politi-
cally active businesses are often able to persuade the government
to enact laws that essentially ban low-priced businesses in order to
increase the wealth of those with better connections to the govern-
ment. By establishing zones where new companies cannot enter,
existing business owners not only can restrict competition and keep
prices high but also can ensure that the real estate values of their
business locations will remain constant over time. City officials, in
turn, benefit by portraying themselves to voters as effective lead-
ers who have helped “save” jobs or preserve the traditional small-
town atmosphere. The burden falls on families with low incomes
who must pay higher prices or go without new job opportunities
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because they lack the wherewithal to lobby government to allow a
lower-priced store to be built. For example, an ordinance designed
to prevent a Wal-Mart Supercenter from opening in Los Angeles was
recently estimated to cost neighborhood families an average of $482
per year because the cheaper groceries that the store would have
provided were kept out of the market.®

Unfortunately, two recent cases from California illustrate the way
courts turn a blind eye on laws that injure consumers for the benefit
of private industries. In 2004, the city of Turlock adopted an ordi-
nance relegating “big-box” stores like Wal-Mart to a specified area of
the city and prohibiting them anywhere else. City officials were quite
explicit in their protectionist motive: the ordinance declared that a
Wal-Mart would “negatively impact the vitality and economic viabil-
ity of the city’s neighborhood commercial centers by drawing sales
away from traditional supermarkets located in these centers”%—in
other words, it would be cheaper than “traditional” supermarkets,
and customers would want to shop there. The city’s staff went even
further: “While any large-scale retail store can draw customers with
low prices and a wide selection of goods,” they wrote, “the big box
grocers present a unique threat because of the inclusion of discount
retail and full-service grocery under a single roof.”¥ Customers
would call this “threat” by another name: “convenience.” But the
owners of “traditional” supermarkets, who did not want to, or could
not, compete fairly certainly saw it as a threat, and they persuaded
the city to block construction of the Wal-Mart. The company chal-
lenged the ban as unconstitutional, but the state’s appellate court
upheld it, declaring that the city’s purpose was really to protect the
general public from the “decay” that would result from the possible
failure of competing stores.® According to the court, bureaucrats, not
consumers, should have the power to “control and organize devel-
opment,” and thereby ensure that certain commercial areas remained
insulated from competition; this served the “public welfare.”*

Shortly after this decision, the California Supreme Court agreed,
upholding a similar ordinance in another community that relegated
the sale of furniture to a specific portion of the city—although this
ordinance contained an exception allowing a Wal-Mart and a then-
unbuilt Target to sell furniture outside of the designated area. The
“Planned Commercial (PC) Zone” essentially created an oligopoly of
large department stores that kept the supply of furniture artificially
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low, thus forcing up the prices of available goods. The purpose of
this distinction was to serve the interests of established furniture
retailers who told the city council that allowing furniture sales else-
where in the city “would be detrimental to downtown” because it
would “[c]ause severe economic damage to those small businesses”
that already existed there.” In other words, if consumers were free to
decide for themselves, they would have chosen to shop somewhere
other than downtown.

When small-business owner Adrian Hernandez found a loophole
allowing her to sell furniture outside the PC Zone, other furniture
stores lobbied the city council to find some way of closing down
her shop. “Allowing furniture sales outside the downtown,” they
told the city council, “would be detrimental to the existing furniture
stores in the downtown.”* The local Thomasville Home Furnish-
ings, in particular, repeatedly lobbied the city, arguing that allowing
competition in furniture sales would do “measurable harm [sic] . . .
to our beloved Downtown that so many of your constituents identify
with,” and would have “a potential life-threatening effect” to other
furniture retailers.” Although the Hernandezes only wanted a chance
to engage in free competition selling furniture to the public, city offi-
cials decided to exclude them because bureaucrats, not consumers,
should decide what businesses flourish in an economy. “[Z]oning,”
the mayor said, “is what allows you to shape your city.”**

The California Supreme Court upheld the city’s decision. Because
the city claimed that giving favors to a particular economic interest
group would benefit the general public, it could do as it pleased
with the zoning power. If officials want to “protect or preserve the
economic viability of [a] downtown business district or neighbor-
hood shopping areas,” they may adopt ordinances that “control[]
competition.”*

Sensing that their decision would give bureaucrats almost unlim-
ited power to grant economic favors to particular businesses, the
justices tried to distance themselves from the special-interest law-
making allowed in cases like Powers v. Harris. Government, they
wrote, could limit competition, raise costs to consumers, and pre-
vent job creation

so long as the primary purpose of the ordinance or action—
that is, its principal and ultimate objective—is not the
impermissible private anticompetitive goal of protecting or
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disadvantaging a particular favored or disfavored business
or individual, but instead is the advancement of a legitimate
public purpose—such as the preservation of a municipality’s
downtown business district for the benefit of the municipal-
ity asa whole....”

But this distinction offers little real hope for protecting against gov-
ernment abuses. Every politically influential private interest is going
to insist—and often quite plausibly—that its own private welfare is
really good for the public in some sense. All businesses provide jobs
and spur commercial activity. But if that were enough to justify the
implementation of policies that simply profit those businesses, the
distinction between the public good and the private welfare of inter-
est groups would dissolve. If a buggy-whip manufacturer asks the
government to prohibit the sale of automobiles, for example, his moti-
vation is entirely self-regarding. But he could rightly claim that many
people in the community are employed making buggy whips, and if
consumers were free to choose automobiles instead, existing buggy-
whip factories would lose jobs, leading to economic deterioration in
the neighborhood. These could be called “public” concerns—yet they
are really no different from the private interests of buggy-whip mak-
ers. Certainly they do not represent the interests of consumers who
would rather buy automobiles, let alone the interests of car retailers.
Protecting existing businesses from competition is a private benefit
to those businesses, not a genuine public interest. The real interests
of the public can only be discovered by allowing the public to choose
for themselves whether to buy buggies or cars—not by taking that
choice away from them and giving it to political leaders.

Moreover, even the most corrupt government official is unlikely to
admit in public that his intentions are to benefit a particular private-
interest group. Bureaucrats will always declare that their intention is
to help the general public in some way or other. And because courts
apply the “rational basis” standard of review to economic regula-
tions, they will rarely if ever look behind the government’s asserted
justifications. As long as the government couches its actions in the
language of protecting the general public (“excluding automobiles
will protect the jobs of buggy-whip makers”), judges will take its
claims at face value and uphold laws that benefit private interests at
the expense of innovative companies and consumer welfare.”
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Agricultural Adjustment

“Agricultural adjustment” refers to a collection of New Deal-era
federal programs that regulate the production and sale of fruits,
vegetables, or other foodstuffs for the explicit purpose of raising
the price of food. The euphemism used for this process is “stabiliza-
tion,” but the goal is to force people to pay more for the food they
need, so as to benefit farmers who would otherwise have to com-
pete by lowering prices. The architects of agricultural adjustment
in the 1930s believed that competition drove down prices, leading
to the economic “chaos.” After all, they observed, one symptom
of the Great Depression was that farmers were impoverished; what
better way to cure this than to raise their income? And what better
way to do that than to compel farmers to throw away a certain por-
tion of their crop, or prohibit them from growing more than a certain
amount to begin with, thus making the remaining product scarcer
and more expensive? More expensive goods meant the farmers’
income would go up: problem solved.

But this argument rests on a mirage.” Throwing away food means
destroying wealth. Since there is less food to be consumed, the cost
of food in terms of other available goods increases, which means
that although farmers may get a higher price for each bushel of rai-
sins or bag of peanuts, they will sell fewer raisins and peanuts in
total. Society in general will also be less well off, having fewer rai-
sins or peanuts to enjoy. The farmer’s higher income is really just
a tax imposed on consumers and transferred to the farmer. Worse,
agricultural adjustment disrupts the market mechanisms that allow
farmers to know how much of their crop is actually needed by the
public and distracts them from producing the goods that the public
really wants. A farmer who lets a field lie fallow because of a govern-
ment edict cannot grow the plums or peaches for which consumers
are actually willing to pay. There may be few hard-and-fast rules in
economics, but surely this is one of them: it is never wise to discour-
age the production of needed food.

Despite these profound flaws, agricultural adjustment has
remained government policy for more than 70 years, and in 2004,
California raisin grower Marvin Horne learned just how strict these
laws can be when he was fined more than a quarter of a million
dollars for selling his entire raisin crop.” Every year, thanks to the
federal Agricultural Marketing Agreement Act,'™ an agency called
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the Raisin Administrative Committee announces an annual percent-
age of raisins that growers must turn over to the government, which
then sells them under its own brand name to public schools and
other buyers. The proceeds from these sales are then used to subsi-
dize American companies that sell raisins overseas, and whatever
money is left over is at last given to the growers who had their rai-
sins confiscated. Under this program, the government confiscates up
to a quarter or even half of the entire California raisin crop. Horne
complained that this policy was wasteful and that he had the right
not to participate if he chose. “This is America,” he told reporters.
“I don’t owe anybody any portion of my crop. The government can-
not confiscate any of my produced raisins for the benefit of their pro-
gram.”'%! But the Department of Agriculture fined Horne more than
$1,000 per day for each violation of its orders, and when Horne and
his wife were found guilty, they were penalized $275,000 for selling
their raisin crop as they chose.

There is virtually no empirical or theoretical justification for the
“price stabilization” rationale behind agricultural adjustment laws.**
In fact, research shows that such schemes have “conveyed few long-
term benefits to the industry” and “reduced . . . long-run grower
returns” on investment.'” Consumers pay the price, but even the
alleged beneficiaries—family farms—do not really benefit much.
Most of the benefits go to large agribusiness concerns.!™ Even aside
from the fact that these programs take from the poor and give to the
rich, small farmers also suffer because they are blocked from imple-
menting new, innovative ways to compete with large conglomerates.
A company responsible for a million peach trees, for example, can
afford to throw away a quarter of its crop, particularly when it draws
subsidies from a friendly Congress. But a small farmer needs every
peach he grows and can’t count on favors from politicians who have
never heard of him.

The perversity of agricultural adjustment is particularly acute
with regard to milk prices.'”® The American dairy industry is heavily
regulated under “marketing order” systems similar to that used for
the control of raisins; and, as with raisins, the purpose of this maze
of rules and regulations is (as the Senate acknowledged when cre-
ating the program in the 1930s) “to raise producer prices.”'® First,
the country is divided into 11 regions, with a minimum price for
milk established in each region. Businesses that buy raw milk from
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farmers and process it into cheese, butter, or milk for consumers
must pay the price set by the government within that region. This
price is calculated each month based on the end products for which
the milk is destined, and since it is often higher than the prices for
imported substitutes, federal tariffs are used to increase the price of
foreign raw milk. The middlemen pay the difference between this
artificial price and the actual market price for the milk to a “pool,”
which is then distributed to farmers on the basis of a “weighted
average” calculated by the government based on how much milk
was produced. As a result, the middlemen pay for milk based on
how they use it, but farmers receive the “weighted average” price
regardless of how the milk was actually used. This means that farm-
ers whose milk was used for a high-demand product and who might
have received a higher price if allowed to ask for it are instead paid
the same government-imposed average price as farmers whose milk
was used for a low-demand purpose.

These abstruse policies force families to pay higher food bills.
Economists estimate that the milk-marketing scheme costs families
$1 billion per year.'”” In one year, consumers in Boston were forced to
pay 30.5 cents more per gallon and consumers in Hartford, Connecti-
cut, 31.4 cents more per gallon due to the agricultural adjustment
schemes.!® But many farmers, too, are harmed by the program. Since
farmers receive their pay based on the average in their geographical
area, they cannot ship their milk to other regions where demand—
and prices—might be much higher. And the “weighted average”
sometimes fails to reflect the actual market demand for their prod-
ucts. Since under the government’s scheme milk in a carton brings a
higher profit than does cheese, a weighted average based on a heavy
use of milk for cheese production will be skewed downward from
what farmers would have received on a free market.!” And it means
that farmers who want to sell milk for less than the government-
determined price are forbidden to do so.

The federal government allows some states to operate their own
price-regulation schemes for milk. California, which produces more
milk than any other state, not only sets minimum prices for milk
but also sets certain quality-control requirements that effectively
bar importation from other states, even though other states” milk
is healthy enough. California’s state milk regulations have been
estimated to cost consumers $600 million per year."? In 2000, Dutch
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immigrant Hein Hettinga discovered a loophole in the layers of state
and federal milk price regulation. Because Hettinga not only milked
his cows but also bottled and distributed his own milk, his Arizona-
based Sarah Farms was not subject to the price-setting rules enforced
by California, Arizona, or the federal government. He began selling
his milk to Costco and other retailers, and because he was able to
charge 20 cents less per gallon, his company grew and consumers
paid less for milk."" The dairy industry immediately responded by
calling on Congress. Rep. Devin Nunes of California and Sen. Jon
Kyl of Arizona, both Republicans receiving large campaign contri-
butions from established dairy companies, immediately introduced
what they called the Milk Regulatory Equity Act'? to shut Hettinga
down. Their complaint was not with the complicated regulations
that increase the price of milk for American families; their concern
was with the alleged unfairness of allowing Hettinga to charge less
than his competitors charged. “The hard working dairy farmers in
Arizona have witnessed a steady decline in their pool since unregu-
lated handlers began to flourish,” complained Nunes. “Regulated
processors in Arizona are no less efficient or innovative than their
unregulated competitors. They are simply unable to compete with
businesses that do not have to play by the rules. This situation is
wrong and must be resolved by Congress.” In a classic example of
doublespeak, Nunes urged Congress to “restore free market prin-
ciples and fair regulation to the dairy industry” by prohibiting
Hettinga from selling his milk as he chose.'® The new law, signed by
President George W. Bush only four months after it was introduced
in the Senate, and without any congressional hearings, required
Hettinga to pay into the “pool” established by federal law, with the
result that he would be subsidizing his own competitors.
Agricultural adjustment laws often include a spurious element of
“democratic” decisionmaking that gives the illusion of voluntariness
toa coercive government program. The law that prohibits raisin farm-
ers from selling their crops, for instance, allows any raisin producer
to petition the U.S. Department of Agriculture to adopt a “marketing
order” that will apply to all producers, whether or not those others
agree with the proposal.'* Once the proposal to establish a cartel is
accepted by the USDA, the law provides for a referendum where
growers may debate it, but agricultural cooperatives are allowed
to bloc-vote on behalf of all their members. This has an important
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effect because one cooperative typically dominates production of a
particular agricultural product—such as Sunkist’s dominating the
orange trade—and that cooperative can cast the votes necessary to
adopt or reject a proposal, regardless of the actual desires of constit-
uent farmers, not to mention independent producers who want to
go their own way."*® In one case in 1993, citrus growers who did not
agree with a proposed cartel agreement were forced to abide by it
when Sunkist bloc-voted in favor of the agreement."® The dissenters
sued, arguing that this violated their constitutional right to vote, but
although the right to vote is usually given powerful protection by
federal courts, the court of appeals upheld the bloc-voting scheme
by applying the rational basis test to dissenters’ voting rights. Those
rights, the court declared, were “not ‘a bedrock of our political sys-
tem’ like voting in an election for . . . legislative representatives.”"”
Thus, individual growers, whether or not they belong to agricultural
cooperatives, have no real voice in the process.

Similarly, the marketing order system for milk requires two-thirds
of the farmers within the region to vote in favor of the marketing
order before it applies. But although the processors who are forced
to pay the inflated price are entitled to a vote, their vote can be over-
ridden by the secretary of agriculture."® And consumers get no vote
at all. In 1980, a group of consumers challenged the constitutionality
of the milk programs designed to raise their costs."”? “[Clonsumer
participation,” the Supreme Court held, “is not provided for or
desired under the complex scheme enacted by Congress.”'*

Farmers also have little real chance of having their rights protected
in court. In 2004, the same year that Marvin Horne was punished
for selling his entire raisin crop, a group of Fresno raisin growers
filed a lawsuit demanding that the government compensate them
for the raisins it confiscated each year. The Fifth Amendment, after
all, says that when the government takes private property for pub-
lic use, it must pay the owner just compensation. But the Court of
Federal Claims—which hears all just-compensation cases brought
against the federal government—turned them away. The farmers
knew about the confiscation scheme when they entered the busi-
ness, the court explained, and the forced confiscation was simply
“an admissions fee or a toll—admittedly a steep one—for marketing
raisins.” The government “does not force plaintiffs to grow raisins
or to market the raisins”; instead, it merely requires that “if they
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grow and market raisins, then passing title to their ‘reserve tonnage’
raisins to the [government] is their admission ticket.”’?! An appel-
late court upheld this decision without writing an opinion, and the
Supreme Court refused to take the case.'®

The Court of Federal Claims ignored a long-standing principle
of Anglo-American law: the producer of a product has a natural
or inherent right to sell the product of his labor. That right is not a
government privilege for which the farmer can be required to pay
a “toll”; it is a natural right, part of the very fact of ownership, and
when government takes that right away, it must compensate the
owner under the Fifth Amendment.'? The right to sell the product
of one’s labor, in fact, is a critical aspect of freedom. As Sir William
Blackstone noted in the 1760s, “Where the vendor hath in himself
the property of the goods sold, he hath the liberty of disposing of
them to whomever he pleases, at any time, and in any manner.”'*
Indeed, the very term “fruits of one’s labor” indicates that among
individual rights, the farmer’s right to sell his produce was one of
the first to be recognized.

For the court to declare that the farmers could have avoided the
taking of their raisins by choosing not to sell them begs the question.
Obviously, a person can avoid the penalties incurred by an unjust
law by obeying it—but that does not change the injustice of the law.
Reverdy Johnson, a famous 19th-century attorney, put this point
succinctly in a case challenging the constitutionality of a law impos-
ing a loyalty oath requirement on people seeking jobs: the citizen
“is gravely told, “You are not obliged to take [the oath],”” Johnson
explained. “Certainly, he is not obliged to take it. No man is obliged
to follow his occupation; but unless he takes it he must starve, except
he have other means of living.”'* Worse still, given the Supreme
Court’s expansive readings of the commerce clause since the 1930s,
it is practically impossible for a person selling raisins or any other
commodity to avoid entering the interstate market.'” Under federal
law, raisin producers cannot even sell raisins from a roadside stand
to pedestrians on the sidewalk without entering the “interstate”
market and subjecting themselves to the raisin-confiscation rules.'”

In the end, adjustment schemes such as marketing orders pro-
tect entrenched businesses against competition by outsiders who
want to offer their products to the general public at lower prices.
As one commentator concludes, “True to the fundamental insight
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of modern public choice theory, agricultural legislation routinely
delivers benefits to concentrated, well-organized groups within
the farm sector at the expense of food and fiber consumers, who
are too broadly dispersed to offer effective political resistance.”'?
Farmers who wish to remain independent are essentially forced into
federally created cartels because they are subjected to regulations
any time they sell products in “interstate commerce”—meaning any
commerce at all—and because the regulations apply to them when-
ever their competitors convince the Department of Agriculture to
impose such regulations. But when they seek just compensation for
the property the government takes from them, they are told that the
system is essentially voluntary, that they chose to participate in it,
and that they can be required to pay a “toll” for the privilege of sell-
ing their product. American consumers, meanwhile, pay higher food
bills, many of them unaware of their government’s vigilant efforts to
keep the cost of living from going down.

Franchise Acts

Franchises are among the most popular forms of business in
the United States. Companies like McDonald’s and Subway offer
extraordinary opportunities for entrepreneurs to start and run their
own businesses without the difficulty of establishing a new brand
name in a highly competitive market. The franchise allows a busi-
ness owner to work for himself or herself while also becoming part
of a company whose name consumers will recognize. But there is
a natural conflict of interest between the person running the fran-
chise (the franchisee) and the company that owns the brand name
(the franchisor). A franchisor wants to ensure that there are as many
franchises as possible in a given area—the more Subway shops, the
better. But the franchisee wants to be the only such business in his or
her area. If another Subway opens up next door, the franchisee faces
competition that makes business harder.

The concept of franchising took off after the end of World War II
when Americans turned to the highways for recreation: the 1950s
was the age of motels and fast food. It was not long before franchisees
began complaining that franchisors were unfairly creating franchis-
es next to one another. Some simply added provisions to their con-
tracts barring franchisors from doing this, but others demanded that
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government become involved. Most states adopted relatively mun-
dane regulations, imposing requirements of “good faith” or other
basic “fairness” rules. But some states, such as Illinois, went further.
That state’s Motor Vehicle Franchise Act'® declares that franchises
for new automobile sales must be approved by a government Motor
Vehicle Review Board. Whenever a franchisor considers establishing
a new dealership, the existing dealers are allowed to file a protest
with the board, which then has the authority to veto the proposed
franchise contract.

The Illinois law gives the board 11 factors to consider before
deciding whether to allow a new franchise to open. Unsurprisingly,
some of these factors are vague enough to allow the board to bar
a new franchise whenever existing businesses lobby hard enough.
Moreover, some factors explicitly require the government to protect
established businesses from new competition. Factor 10, for exam-
ple, requires the board to consider “the effect of an additional fran-
chise . . . upon the existing motor vehicle dealers [selling] the same
[types of cars] in the relevant market area.” Factor 2 requires the
board to consider “the retail sales and service business transacted by
the objecting motor vehicle dealer or dealers . . . during the 5 year
period immediately preceding.” Factors 3 and 4, respectively, require
the board to consider “the investment necessarily made and obliga-
tions incurred by the objecting motor vehicle dealer” and “the per-
manency of the investment of the objecting motor vehicle dealer.”**
Factor 7 explicitly declares that “good cause” for the board to allow
a new business “shall not be shown solely by a desire for further
market penetration.”" In other words, the desire of a manufacturer
to succeed economically—by providing the best-quality goods and
services to customers at the lowest possible prices—is not a good
enough reason to allow it the “privilege” of competing by executing
a new franchise agreement.

These rules go far beyond what is necessary to protect franchisees
against unfair acts by franchisors. A franchise operator who fears
that the franchisor might open up a second franchise right next door
can provide against that contingency in the language of the contract,
and if further legal protections are needed, laws imposing good-
faith obligations would suffice. A state might even impose objec-
tive distance requirements or time limitations on the issuing of new
franchises. But the factors in the Illinois statute allow bureaucrats to
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veto new competition based on the desire of existing franchisees to
keep their prices high. If the “investment made” by an existing busi-
ness is a legitimate reason to bar competition from new businesses,
economic innovation will be stifled and the right of entrepreneurs
to earn a living will be curtailed, all to serve the private interests
of companies that have been in business longer. Business owners
usually invest a lot of time and money in their businesses, but that
does not give them a right to use the law to prevent competition by
others who could provide better or cheaper products. One English
court recognized this more than five centuries ago when it declared:
“[D]amage alone is not a cause of action. Thus, [where] an innkeeper
or other victualler comes and dwells next to another [innkeeper] and
thereby more of the customers resort to him than to the other, it is a
damage to the other but no wrong, for he cannot compel men to buy
victuals from him rather than from the other.”'* Protecting people
who establish franchises against breach of contract or other abuses
certainly is a legitimate function of government, but it can hardly
justify giving bureaucrats the power to bar new competition merely
because it might force established companies to lower their prices
and work harder to meet consumers” demands. No business is enti-
tled to a legally enforced permanent market share.

Protectionist franchise acts like this one increase the costs of prod-
ucts and decrease their availability to the public. In 1982, econo-
mist Richard L. Smith conducted a thorough analysis of the effect
of automobile franchise regulations between 1954 and 1972, finding
a 15.3 percent reduction in the number of new-car dealerships in
states that had enacted such laws.'* Cars in those states cost 13.7
percent more than cars in other states.” This price difference means
that consumers are forced to pay more for cars without getting any
increased value; the extra money is merely transferred into the pock-
ets of politically influential car dealers. In 1972 alone, franchise acts
transferred $6.7 billion from consumers to dealers.’®® Smith con-
cluded that laws like Illinois’s Motor Vehicle Franchise Act protect
existing dealerships “from the entry of new dealerships, from disci-
pline by the manufacturer, and from involuntary termination [of the
franchise]. The net effect is fewer dealerships and increased market
power resulting in higher prices.”*** This conclusion was supported
by attorney Stewart Macaulay who, after closely observing automo-
bile franchise legislation, published an encyclopedic article on the

172



Protectionism and the Law

origins of automobile franchise acts.’” Macaulay pointed out that
in 1955, the year after federal legislation was enacted to protect auto
dealer franchises, car prices increased an average of $117 (in 1955
dollars). In 1956, the price increased another $186, and another $176
the next year.'?®

These laws, Macaulay reported, were enacted at the behest of
existing businesses that lobbied the government with emotional
rhetoric about “villain[ous] . . . giant corporation[s] with wealth
and power.””®” Although cloaked in the language of public benefit,
such laws are really private-interest legislation designed to allow the
government to choose each company’s “fair share” of the trade.®
But the only valid way of determining what share of the trade is
“fair” for any business is its success with consumers who are free
to choose."! If bureaucrats, rather than consumers, decide what
amount of economic success is “fair,” businesses will devote their
time not to providing quality products at affordable prices but to
wooing government officials to give them special favors. This only
makes it harder for new entrepreneurs with good business ideas but
no political connections to start new companies and spur innova-
tion. In fact, franchise act protectionism has already led major com-
panies, including Yamaha and Harley-Davidson, to give up opening
new franchises in Virginia and possibly elsewhere."*> Consumers,
again, are victims of anti-competitive laws of which most of them
are not even aware.'®

Unfortunately, although the Illinois law was challenged in a 2007
lawsuit, the state supreme court upheld it.!** Although one justice
pointed out that “notwithstanding its seemingly lofty purpose of
protecting ‘the public interest and welfare’” and ‘consumers gen-
erally,” this Act is clearly nothing more than a protectionist meas-
ure favoring existing motor vehicle dealerships, and it should be
acknowledged as such,”*** the rest of the justices upheld the law
under the lenient rational basis test.!*

In his 1980 book Economic Liberties and the Constitution, Bernard
Siegan observed that “[i]n earlier times in our history, the success of
abusiness was dependent upon its acceptability in the marketplace,”
but that in modern times, “this economic competition is increasingly
replaced by political competition. Losers in the economic arena seek
relief from legislators who have the power to make them winners.”¥
This tendency is largely attributable to the erosion of constitutional
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protections for economic freedom over the course of the 20th century.
Occupational licensing laws, zoning, agricultural adjustment, fran-
chise acts, and a host of other restrictions deprive people of their
right to economic freedom or treat economic groups differently for
no legitimate reason. Thanks to the lenient rational basis standard
that courts apply when reviewing the constitutionality of economic
regulations, these laws remain on the books, stifling fair competi-
tion, raising the cost of living, and frequently obliterating the eco-
nomic opportunities of the poor and underrepresented.
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8. The Dormant Commerce Clause

The Constitution grants Congress the power to “regulate commerce
with foreign nations, and among the several states, and with the
Indian tribes.” The Supreme Court has broadened the interpretation
of this provision to the point that Congress can now control virtually
any economic activity it chooses to regulate!—certainly much more
than the Founders ever intended.? But there is another way in which
this clause has spurred controversy. Since the nation’s earliest days,
courts have been asked to decide whether the commerce clause gives
Congress the exclusive power to regulate commercial matters that
take place across state lines, or whether states retain some authority
to regulate interstate commerce. The principle that federal control
in this area is exclusive is called the “dormant commerce clause,”
but it is really just a theory of preemption: because Congress has the
power to regulate in this area, states may not interfere and may not
act even in cases in which Congress has deliberately refrained from
exercising its power.

In a 1949 case, the Supreme Court made clear why the Framers
gave Congress exclusive power over national economic matters:

Our system, fostered by the Commerce Clause, is that every
farmer and every craftsman shall be encouraged to produce
by the certainty that he will have free access to every market
in the Nation, that no home embargoes will withhold his ex-
ports, and no [other] state will by customs duties or regula-
tions exclude them. Likewise, every consumer may look to
the free competition from every producing area in the Na-
tion to protect him from exploitation by any:?

The commerce clause therefore creates a “national free trade area,”
forbidding states from erecting protectionist trade barriers.*
Interstate protectionism was a subject with which the Framers
were all too familiar. When the Constitution was written, states reg-
ulated trade in different and often conflicting ways. They printed
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their own currencies, taxed products differently at state borders, and
imposed tariffs to benefit in-state producers. Motivated by “radically
democratic” ideologies, some state legislatures enacted “disastrous
commercial policies,” including “debtor relief laws, which enabled
borrowers to avoid their contractual obligations and authorized the
emission of worthless paper money.”> Others prohibited the export of
rare goods and many sought to restrict trade with England, leading
to conflict with sister states with more liberal trade policies. When
some merchants chose to bring in items through ports that did not
tax foreign trade and then to transport them by land into neighbor-
ing states, legislatures closed this loophole by taxing products that
crossed state lines or that came from states without import duties.
These laws, of course, raised the cost of living for all Americans and
obstructed economic opportunities for citizens of other states.

As legal scholar Brannon Denning concluded after reviewing
many of the discriminatory regulations that states enacted before the
Constitution took effect, “[Interstate discrimination (along with the
general lack of mechanism to effect a uniform national trade policy)
was hindering the development of the United States and was, by
1787, causing friction among its constituent members.”® Sensitive
not only to the economic and social problems caused by these poli-
cies but also to the potential damage if these trends worsened, the
Founders took steps to prevent the spread of conflicting state regu-
lations. The authors of The Federalist repeatedly warned that “com-
petitions of commerce” could be a “fruitful source of contention”
between the states,” which might lead to “serious interruptions of
the public tranquility.”® The commerce clause, they explained, would
help fix this problem by giving the federal government a “super-
intending authority over the reciprocal trade of [the] confederated
states.”” Moreover, as James Madison told his fellow Constitutional
Convention delegates, giving this power to Congress would “seem
to exclude this power to the states.”!

The first Supreme Court decision to interpret the commerce clause
raised the question of whether and to what degree this “superintend-
ing authority” barred states from passing laws that affected interstate
commerce. The case of Gibbons v. Ogden" arose when Aaron Ogden,
who operated steamships between New York City and Elizabeth-
town, New Jersey, asked a court to enjoin the business of his compet-
itor, Thomas Gibbons, who also ran boats between the same points.
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Ogden held an exclusive license from the state of New York that gave
him a 10-year monopoly on steamship navigation between the two
cities, but Thomas Gibbons, a former business partner of Ogden’s,
had obtained a federal license allowing him to run a ferry in the same
waters. Ogden won his case, but on appeal the Supreme Court ruled
in favor of Gibbons, holding that the federal government’s power to
regulate commerce between the states trumped state actions govern-
ing such commerce. If nothing else, the word “commerce” at least
included “navigation” between states and allowed the federal gov-
ernment to pass laws regulating river transportation on interstate
waterways. True, states retained some authority to regulate naviga-
tion, just as both state and federal governments had the power to
tax. But “when a State proceeds to regulate commerce with foreign
nations, or among the several States, it is exercising the very power
that is granted to Congress, and is doing the very thing which Con-
gress is authorized to do.”'? Since the Constitution and federal laws
consistent with it are the supreme law of the land, state laws con-
trary to federal regulations of commerce “must yield to the law of
Congress.”*

Interfering with State Autonomy

Of course, the dividing line between state laws regarding inter-
nal matters that might incidentally affect interstate commerce and
laws aimed at interstate trade that directly contradict congressional
authority has often been unclear. Most state regulations of commerce
within a state would have some effect on the commerce between
states: regulating a New York corporation, for example, would nec-
essarily affect shareholders who live in other states. And critics have
long worried that Supreme Court decisions enforcing the preemp-
tive effect of the commerce clause have gone too far—to the point
where they interfere with legitimate state power to regulate intr-
astate affairs.”* These critics have a reasonable complaint; in many
cases, state powers have been wrongly obstructed on the grounds of
a relatively minor effect on interstate commerce.

Consider, for example, the case of Camps Newfound/Owatonna,
Inc. v. Town of Harrison," involving a summer camp run in Harrison,
Maine, for children of the Christian Science faith. Most of the chil-
dren were not Maine residents, which was a serious detriment to the
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unprofitable camp because a Maine law gave charitable institutions
certain tax breaks if they primarily served state residents. Organi-
zations like Camps Newfound received only a much smaller
deduction. The camp sued, arguing that this discrimination violated
the dormant commerce clause, and the Supreme Court ruled in its
favor. The camp, wrote Justice Stevens, was like a hotel in that it
was designed to attract visitors from all states, and it provided serv-
ices that substantially affected interstate commerce. And although
states certainly have the power to set their own real estate taxes,
those taxes must not “burden” such commerce. For example, states
may not “impos[e] a special real estate tax on property used to store,
process, or sell imported goods. By gearing the increased tax to the
value of the imported goods at issue, the State [might] create the
functional equivalent of an import tariff.”!¢ A tax exemption that dif-
ferentiated between companies on the basis of whether they served
in-state or out-of-state residents therefore violated the dormant
commerce clause’s nondiscrimination requirement. It “functionally
serve[d] as an export tariff” because it levied different tax burdens
on businesses that served primarily out-of-state customers. “[T]his
sort of discrimination is at the very core of activities forbidden by
the Dormant Commerce Clause.”"”

But while it is true that the clause was intended to prevent states
from creating protectionist schemes that might disrupt the interstate
market, it seems hard to believe that the Framers meant to bar states
from granting the kind of tax exemption provided by the Maine law.
For one thing, a tax exemption for charities is probably not what the
Founding generation considered a regulation of commerce. Chari-
table organizations are often exempted from taxation, not to set the
terms on which commerce takes place but to encourage charitable
activities where profit incentives are lacking. Although the incen-
tives created by such exemptions might encourage people to invest
in one state over another, that fact alone cannot be enough to intrude
on Congress’s exclusive power to regulate commerce. And given that
the Supreme Court has declared that the dormant commerce clause
“does not prohibit all state action designed to give its residents
an advantage in the marketplace, but only action of that descrip-
tion in connection with the State’s requlation of interstate commerce,”'®
it seems unreasonable to interfere with the taxing prerogatives of
states—which are not regulations of interstate commerce—simply
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to ensure that individuals see no distinction between states when
choosing where to spend their money. State tax incentives benefiting
in-state charities cannot reasonably be said to interfere with Con-
gress’s exclusive authority to regulate commerce between states. It
certainly seems implausible to regard the Maine tax exemption as a
protectionist device to exclude trade from out-of-state businesses.
As Justice Scalia noted in his dissenting opinion, Maine’s “distinc-
tion between charity ‘bestowed within her borders and for her peo-
ple” and charity bestowed elsewhere or for others did not implicate
commerce at all, except to the indirect and permissible extent that
innumerable state laws do.”"

Admittedly, states might use their taxing powers to grant tax
exemptions to corporations that locate within state boundaries and
thereby encourage businesses to relocate from other states. But that
cannot be enough to violate the dormant commerce cause; it does
not forbid all differential treatment by states but only regulations of
interstate commerce that interfere with Congress’s exclusive power
to set national trade policy or regulations that set up protectionist
barriers against businesses from other states. Nor is there reason to
fear that such tax breaks would harm society. Instead, they provide
a beneficial economic stimulus. If, in a variation on the “predatory-
pricing” scheme, a state were to drop its taxes to encourage compa-
nies to move into the state and then raise those taxes to confiscatory
levels, the strategy would fail for the same reason that “predatory-
pricing” schemes fail: the companies would be free to leave the state
once the taxes increased.

This very issue was brought before the Supreme Court in 2006 in
DaimlerChrysler Corp. v. Cuno.® The plaintiffs were a group of Ohio
taxpayers who objected to their home state’s using tax breaks to lure
companies to locate there. These objectors were represented by Peter
D. Enrich, a law professor who developed a theory that such tax
incentives violated the dormant commerce clause.* Enrich’s argu-
ment was based on the notion that tax incentives are bad for society
because they “incur a very substantial loss of tax revenues”? and
because they are not effective tools for encouraging businesses to
locate within a state.”® Why, then, do governments offer such incen-
tives? Enrich argued that they are simply the product of political
manipulation and ignorance: politicians want to be perceived as
“doing something,” and businesses then contribute to politicians
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or otherwise manipulate the political process to obtain further tax
breaks.*

Some economists do dispute the effectiveness of tax incentives,
which often work only in the short term and frequently come with
so many strings that companies consider them not worth the trou-
ble.” But others argue that tax competition between states encour-
ages economic efficiency and leads to more restrained government
policies since officials worry about losing productive constituents
to more business-friendly neighbors.? It is at least clear that when
taxes rise too high, businesses move elsewhere. As a Wall Street Jour-
nal editorial put it: “Tax competition between states is a good thing.
The power of individuals and companies to vote with their feet is
one of the most potent weapons against overweening government.
Any attempt to deprive them of places to run must surely be consid-
ered an attack on freedom and a threat to prosperity.”?” But whether
or not tax incentives work, the legal question is whether the Con-
stitution forbids them. The answer is no: the Constitution only for-
bids states interfering with congressional authority over interstate
commerce. If a state were to impose significant taxes on businesses
located in other states, such a trade barrier might indeed intrude on
the federal government’s powers, but nothing in the Constitution
prohibits normal tax competition between states.

Enrich argued that interstate competition for the attention of
businesses “engender|[s] intense and often hostile rivalries between
the states,” but there is little evidence of interstate “hostility” aris-
ing from economic development incentives.”® Trade wars are gen-
erally fought by each side’s increasing trade barriers, not lowering
them. Eliminating trade restrictions is good for consumers because
it encourages investment and innovation and allows people to keep
more of what they earn. The only evidence Enrich found of the inter-
state “hostility” allegedly caused by tax incentives was the “martial
metaphors” that state politicians used when debating attempts to
make states more attractive to business.? But the fact that legislators
and lawyers sometimes employ rhetorical flourishes like “first-strike
attack” and “war between the states” is hardly the sort of genuine
interstate conflict that the Constitution’s Framers had in mind when
giving Congress the exclusive power to regulate interstate com-
merce. There is no reason to believe that tax incentives are a threat to
peace or that they harm citizens. Most astonishingly, Enrich objected
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that tax incentives are implemented by “decision makers [who] are
accountable to voters”!*® Economic policies, he argued, should be set
instead by “rational” decisionmakers who are not subject to “a wide
range of political considerations.”® But the Framers believed that
government ought to be accountable to the people.

The commerce clause encourages a national system of exchange
and competition in which states may operate (within limits) as “lab-
oratories” for the development and implementation of innovative
policies. As the Supreme Court explained in a 1988 case: “The Com-
merce Clause does not prohibit all state action designed to give its
residents an advantage in the marketplace, but only action of that
description in connection with the State’s regulation of interstate
commerce. Direct subsidization of domestic industry does not ordi-
narily run afoul of that prohibition; discriminatory taxation of out-
of-state manufacturers does.”*> Only laws that obstruct interstate
commerce for self-interested reasons violate the Constitution, not
laws that simply encourage trade and development.

Despite the flaws in Enrich’s theory, the Sixth Circuit Court of
Appeals struck down the Ohio tax incentive because it led to the
“diversion of interstate commerce from the most economically effi-
cient channels.”* This conclusion has troubling implications for
the federalist system. If the commerce clause prohibits states from
“diverting” trade from other states, the natural conclusion is that all
states must adopt a uniform level of taxation and regulation. After
all, under the current system of “competitive federalism,”* states
can set up widely different business environments. Oregon and
Montana have no sales tax, for instance, and Nevada allows gam-
bling and prostitution. These variations cause significant “diver-
sions” of interstate commerce. In fact, the court’s “diversion” theory
would not just override the states” discretion to set tax policies, it
could also threaten state power in noneconomic matters, such as
laws regarding homosexual marriage. After all, gay couples might
be more likely to choose to reside—and do business—in states that
allow such marriages than in states that do not. Under Enrich’s the-
ory, this too would unfairly “tilt” the “playing field” by pressuring
noncomplying states to legalize such marriages.*

Concerns about a “race to the bottom,”*® wherein states would cut
taxes and decrease regulations to attract businesses, are overblown.
States face a natural disincentive to enact reckless tax policies: such
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policies cost them revenue. This counteracts pressures to lower taxes
in ways that harm the general public. In fact, forbidding states to
“divert” interstate commerce would create the opposite of a race to
the bottom, namely, a “ratchet” effect under which states would be
free to raise, but not to lower, taxes; to increase, but not to decrease,
their regulatory burdens. States would not be allowed to implement
policies that might draw businesses or citizens away from neigh-
boring states. It would mean the end of the “laboratory” theory of
competitive federalism.

Although the Supreme Court agreed to hear the Cuno case, it ended
up dismissing it on the ground that the plaintiffs lacked the legally
required standing to challenge the tax incentives.” This annulled the
Sixth Circuit’s decision, but other courts are free to adopt the same
theory in future cases. As things stand now, this dormant commerce
clause theory remains a serious threat to the states’ ability to encour-
age economic development through tax incentives.

The Dormant Commerce Clause Protects Freedom: The Wine
Shipment Cases

The concern that the dormant commerce clause might inter-
fere with legitimate state actions has led some law professors, and
Supreme Court Justices Clarence Thomas and Antonin Scalia, to
declare that there is simply no such thing as a dormant commerce
clause. But while some commerce clause cases have indeed gone too
far, it is at least clear that the Founders did intend to bar states from
discriminating, directly or in disguise, against their sister states.?

Although protectionist schemes harm the general public by rais-
ing the prices for products, stifling entrepreneurialism, and making
the economy less efficient, legislatures are often persuaded to enact
them by powerful lobbyists that stand to profit from them. These
groups generally claim that they are acting in the service of public
health and safety rather than admitting outright that they stand to
gain from the restrictions. But in some cases, the effort is so strained
as to be downright absurd.

Consider, for example, New York’s and Michigan’s laws against
the importation of wine from other states. New York required that
any out-of-state company seeking to ship wine to consumers must
do so either through an in-state distributor or by operating a business
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physically situated within the state. The cost of setting up physical
sales locations instead of running Internet or catalog sales was bur-
densome enough that no out-of-state wine seller even tried to com-
ply with the New York law.* Instead, they simply didn’t sell wine
directly to New York consumers. Michigan’s laws made the in-state
bias explicit. In-state wineries could sell wine directly to Michigan
consumers who ordered it over the Internet or through a catalog;
out-of-state wineries could not. If a wine lover wanted a special
bottle of imported wine, the law required him to go to a licensed
merchant who would order it for him at an extra charge.

These laws had particularly severe effects on small-scale wineries
that depended on their mail-order business to survive and that could
not afford to lobby the legislatures of New York and Michigan to
change their laws. When Virginia winemaker Juanita Swedenburg
tried to sell her wine directly to Michigan or New York consum-
ers through the mail or over the Internet, she found that she could
not; state law created a barrier that set aside that market exclusively
for companies located in New York and Michigan. But Swedenburg
was not a citizen of these states and could hardly expect to convince
the legislatures to respect her right to earn a living. Like others with
little political influence, she had only the Constitution to rely on.

The constitutional law regarding wine importation is complicated
by the legacy of Prohibition. In the early 20th century, when activists
began demanding the prohibition of alcohol, courts held that Con-
gress lacked the authority to prohibit the purchase or transportation
of alcohol within states because the Constitution allows the federal
government to regulate only interstate commerce. This meant that
the Constitution first had to be amended before federal authorities
could control alcohol within state borders.*” But when the Twenty-
First Amendment repealing Prohibition was ratified in 1933, it gave
states the power to retain statewide prohibition if they so chose. The
amendment declared that “[t]he transportation or importation into
any State, Territory, or possession of the United States for delivery
or use therein of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited.”*

This language gave rise to an interesting problem. Could states
now ban the importation of alcohol for any reason at all? Or did they
only retain the power to ban alcohol for the “moral” purposes for
which national Prohibition had been enacted? Before Prohibition, it
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was clear that states were not allowed to prohibit the importation
of alcohol for merely protectionist purposes. Did the Twenty-First
Amendment reverse this rule?*? By 2005, all varieties of alcohol were
legal in New York, so the state could not claim that its law was a
sobriety measure. Instead, it claimed that the law was designed to
protect the public from the possibility of minors ordering wine over
the Internet or through catalogs. However, it was not very plausible
that juvenile delinquents were trying to get their hands on alcohol
by ordering gourmet wine through the mail. The bare fact was that
these laws were designed to protect New York wine producers from
out-of-state competitors.

Swedenburg and others sued and eventually won in the United
States Supreme Court. While the Twenty-First Amendment allowed
states to control or even prohibit alcohol for “sobriety” reasons, it
did not allow them to pick and choose what alcohol to allow or to
ban merely to protect domestic industries against fair competition.*
“The mere fact of nonresidence should not foreclose a producer in
one State from access to markets in other States,” the Court declared.
“States may not enact laws that burden out-of-state producers or
shippers simply to give a competitive advantage to in-state busi-
nesses. This mandate ‘reflect[s] a central concern of the Framers that
was an immediate reason for calling the Constitutional Convention:
the conviction that in order to succeed, the new Union would have
to avoid the tendencies toward economic Balkanization that had
plagued relations among the Colonies and later among the States
under the Articles of Confederation.””*

On the whole, cases involving the dormant commerce clause
have adhered to the principle that the Constitution forbids states
from enacting discriminatory laws against out-of-state competi-
tors. Even Justice Stevens—no admirer of economic liberty—has
conceded that the reason for the commerce clause was to create
a nationwide free-trade zone. Unfortunately, he and most other
judges do not recognize that preventing conflict and ensuring
peace among differing interests require economic liberty not only
between states but also between individuals. While protection-
ist trade barriers between states are considered per se invalid in
dormant commerce clause cases, similar barriers granting prefer-
ences to particular companies or trade groups within states are
usually upheld in cases involving the Fourteenth Amendment. We
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have seen, for example, that in Powers v. Harris, the Tenth Circuit
Court of Appeals declared that although interstate protectionism
is unconstitutional, “intrastate economic protectionism constitutes a
legitimate state interest.”*

But in one case, the Supreme Court held that protectionism, albeit
between different states, also violated the Fourteenth Amendment.
In Metropolitan Life Insurance v. Ward,* the Court invalidated an Ala-
bama law imposing higher taxes on out-of-state insurance compa-
nies. Congress had explicitly waived its exclusive regulatory power
in such matters, meaning that states were free to act in ways the com-
merce clause would normally prohibit. But the Court still found that
the discriminatory tax violated the equal protection clause. “In the
equal protection context,” the Court declared, “if the State’s purpose
is found to be legitimate, the state law stands as long as the burden
it imposes is found to be rationally related to that purpose.”*” But
the purpose of this law was to protect domestic insurance compa-
nies against competition from out-of-state companies, not to protect
consumers or provide any other genuine public good. This goal was
“purely and completely discriminatory,” and “the very sort of paro-
chial discrimination that the Equal Protection Clause was intended
to prevent.”* It is “legitimate and often admirable” for states to try
to attract new businesses, but laws that seek to “benefit domestic
industry within the State only by grossly discriminating against
foreign competitors” violate the state’s constitutional obligation to
treat people equally.*” The “promotion of domestic business by dis-
criminating against nonresident competitors is not a legitimate state
purpose.”®

The Ward Court rejected Alabama’s argument that the law was
not an attempt to harm outsiders but only to benefit insiders. This
was a “distinction without a difference,” the Court observed, cit-
ing a 1984 dormant commerce clause case called Bacchus Imports v.
Dias* that annulled a protectionist law against interstate wine ship-
ments. In Bacchus Imports, the Court had observed: “Virtually every
discriminatory statute can be viewed as conferring a benefit on one
party and a detriment on the other. . .. [I]t could always be said that
there was no intent to impose a burden on one party, but rather the
intent was to confer a benefit on the other.”>? Such an excuse could
not shield a discriminatory law from judicial review. Thus, under
either the dormant commerce clause or the equal protection clause,
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the government’s mere desire to protect preferred merchants from
competition by others is illegitimate. If the Constitution requires
states to treat in-state and out-of-state businesses equally, it even
more clearly requires them to extend equal treatment to their own
citizens. If the equal protection clause forbids “parochial discrimi-
nation” across state lines, it should also forbid the same type of
discrimination within a state.

The Dormant Commerce Clause and Local Communities

In recent years, the dormant commerce clause has become more
important due to political agitation against nationwide franchises
and “big-box” retailers such as Wal-Mart. As noted in chapter 7,
established businesses often seek to bar the opening of such low-cost
retailers in order to protect themselves from competition.”® Labor
unions, too, often campaign to prohibit the opening of stores that
have chosen not to make contracts with the union.**

Some towns have bowed to these pressures by adopting “for-
mula retail” ordinances forbidding the opening of “chain” stores.
In Islamorada, Florida, for example, village officials passed a law
imposing special permitting requirements on any business that fea-
tured a “standardized array of services or merchandise, trademark,
logo, service mark, symbol, décor, architecture, layout, uniform, or
similar standardized feature.”® Any such business was limited to
50 linear feet of street frontage and 2,000 square feet of total floor
area. The regulations prohibited businesses like McDonald’s, Dairy
Queen, K-Mart, or Best Buy, although certain other businesses,
including banks, real estate brokerages, and accountants, were given
special exemptions.

Islamorada residents Glenn and Virginia Saiger owned a small
store on Highway 1. Not long after the ordinance went into effect,
they agreed to sell their store to a company that planned to trans-
form it into a Walgreen’s pharmacy. But when city officials learned
of the deal, they informed the Saigers that Walgreen’s was a formula
business and that their plans would violate the city code. The $2.6
million deal collapsed. Meanwhile, another nearby business, an
Eckerd drugstore that was also a formula retailer, was purchased by
CVS, which began operating a pharmacy there with its usual trade-
mark, designs, and uniforms and even erected a large advertising
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billboard. Village officials declared that this was acceptable under
the ordinance and took no action.

The Saigers sued, arguing not only that they were deprived of their
rights under the privileges or immunities, due process, and equal
protection clauses but also that the formula retail ordinance discrim-
inated against out-of-state companies in violation of the commerce
clause because Walgreen’s is a national chain and the city’s decision
to protect local businesses by excluding it and other nationwide
chains intentionally interfered with interstate commerce.®

At trial, members of the village’s governing board testified
about the purpose of the ordinance. “[Y]ou want to talk about leg-
islative intent, what did we have in mind,” testified the village’s
vice-mayor.

We didn’t want none of them darn chain stores coming to
town. That’s what it was all about, in plain words. My words
anyway. So the thought was how do we stop that. We want-
ed to do something to prevent that. And we wrote it the way
we thought and we tried to provide for some exceptions. We
tried to make the law fair. And we put a provision in there
that spoke about professional services. And I think we were
referring to like chain real estate companies, you know, Cen-
tury, whatever, you know, ReMax or whatever . . . that have
multiple offices around the state or country.*”

Perhaps more revealing was the fact that two of the five members
of the village council owned businesses in the village—one a res-
taurant and another a grocery store—which the ordinance would
protect against competition.®

Although the village claimed that it was trying to preserve the
historical atmosphere of Islamorada, the court found that it actually
had no historic atmosphere. There was no historic district or historic
buildings. In fact, Islamorada itself featured only a single structure of
historical significance: a 65-foot-long stone monument dedicated to
the memory of hurricane victims. In reality, the court concluded, the
ordinance was designed solely to protect businesses that were already
operating in Islamorada against competition from “them darn chain
stores.” And this, the court declared, violated the dormant commerce
clause. “The purpose of this ordinance and its practical application
is economic protectionism,” wrote Judge James Lawrence King.
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“This kind of local protectionism is ‘the very sort of protection-
ism against out of state competition that the Commerce Clause was
designed to prohibit.””* The ordinance was explicitly “tailored to
serve local business interests by preventing competition from national
chains.”®® Even if it had been designed to preserve the small-town
atmosphere, the law did not actually accomplish this task because
already-established formula retailers, or formula stores with little
floor space, were allowed to continue operating despite the fact that
they “would presumably affect the Village’s small town character as
well.”¢' Most importantly, the ordinance barred only chain stores but
allowed “other types of large, artificial, or noisy buildings, besides
chain stores and restaurants” even though they could “still interfere
with the Village atmosphere.”®> Whatever the case might be, the ordi-
nance’s purported goal of preserving the community’s local character
was a sham.®® The real goal of the law was the “illegitimate advan-
tage[] of economic protectionism for local business interests.”*

Yet the court did not go on to discuss the Saigers’” arguments that
the ordinance violated their rights under the Fourteenth Amendment.
Had it done so, the rational basis standard would have applied, and
although some courts have found protectionism unconstitutional
under this standard, most have not.®® In short, the village’s protec-
tionist motive was unconstitutional under the dormant commerce
clause but would probably have been upheld under the Fourteenth
Amendment.*® As noted in chapter 7, the Tenth Circuit decision
upholding Oklahoma’s discriminatory licensing requirement for
coffin sellers did conclude that while the dormant commerce clause
bars interstate protectionism, the equal protection clause does not
forbid intrastate protectionism.®” But the Fourteenth Amendment is
not silent on protectionist legislation. Not only does it forbid states
from denying to “any person within its jurisdiction” the “equal pro-
tection of the laws,” but it also includes a clause forbidding states
from depriving citizens of their “privileges or immunities.” This
provision echoed the older privileges and immunities clause in the
original Constitution, which had long been understood as requir-
ing roughly equal treatment for out-of-state merchants who enter a
state to do business. By creating a second privileges or immunities
clause directly applicable to states, in addition to an equal protection
clause, the Framers of the Fourteenth Amendment demonstrated an
unmistakable concern that the evils of discriminatory treatment and
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interference with individual rights—including the right to earn a liv-
ing—Dbe barred by federal authority, even if they occur within, and
not between, states. The amendment’s authors sought “to protect
fundamental national rights that the state could not abridge.”*

One reason courts treat intrastate protectionism and interstate
protectionism differently is their legitimate concern for protecting
state autonomy in the federalist system. But this concern must be
balanced by an understanding of the ways in which the amendment
fundamentally altered the federalist system to protect legal equal-
ity and the security of individual rights. And it makes no sense in
light of decisions like Ward,* where the Court openly acknowledged
that the same concerns for unequal treatment and protectionism that
animate the commerce clause are also applicable under the equal
protection clause. More commonly, and more disturbingly, the dou-
ble standard of treatment for economic discrimination under the
dormant commerce clause and the Fourteenth Amendment reflects
the unjustifiable deterioration of judicial respect for the Fourteenth
Amendment’s protections for economic freedom. In many other
ways, this deterioration often compels plaintiffs to make strained
arguments when challenging laws that restrict economic rights. In
campaign finance cases, for example, candidates or contributors
are forced to argue that legal restrictions on their use of money vio-
late their First Amendment expressive rights, when they are more
clearly restrictions on their property rights. Similarly, in cases chal-
lenging laws that ban the sale of sexual devices, plaintiffs are often
forced to argue that the laws violate their privacy rights because the
courts are unsympathetic to the more obvious argument that such
laws violate the freedom of economic choice. So, too, business own-
ers whose freedom of trade is restricted by discriminatory laws must
argue that (often trivial) effects on interstate commerce require the
courts to nullify laws that would be better seen as violations of the
due process, equal protection, and privileges or immunities clauses
of the Fourteenth Amendment. As is often the case in the law, an
error in the past—the abandonment of serious judicial protection for
economic liberty—leads not to repentance but to greater confusion
and increasingly strained arguments in the present day.
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9. Commercial Speech

The First Amendment, among other things, prohibits govern-
ment from abridging the freedom of speech or of the press. Yet in
1942, the Supreme Court declared in Valentine v. Chrestensen' that
this guarantee did not apply to “purely commercial advertising.” In
fact, whether to prohibit businesses from advertising their products
to the public was entirely a matter “for legislative judgment” that
simply did not involve First Amendment considerations at all.

The Valentine case was decided at a historic low point for economic
liberty in the United States, less than a decade after the adoption
of the rational basis test and in the midst of the New Deal, which
implemented Progressive theories limiting economic freedom. For
America’s Founders, freedom of speech was one of the prepolitical
rights that government may not justly violate; because a person
owned himself, he also owned his beliefs and could therefore express
them as he chose. In James Madison’s words, each person “has a
property in his opinions and the free communication in them.”?
But the Progressives and their New Deal heirs rejected the Found-
ers’ conception of freedom, arguing instead that individual rights
were created by society. Freedom of speech, therefore, was really a
privilege created for society’s own purposes. “Persecution for the
expression of opinions,” wrote Justice Holmes in an opinion joined
by Justice Brandeis, “seems to me perfectly logical.”* But because
“the ultimate good desired is better reached by free trade in ideas,”
government extended to individuals the privilege of expressing
themselves.* Holmes and Brandeis believed that the Constitution’s
principal role was not to protect individual liberty but to facilitate
collective decisionmaking. One consequence of this view was that
while political expression would receive strong protection, expres-
sion regarding other matters, namely commercial enterprise, was
of far less concern.® Throughout the 1930s and 1940s, Progressive
intellectuals therefore tried to establish a historical claim that the
Founders had no intention of protecting commercial expression
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when they wrote the First Amendment. Freedom of speech did not
cover expression relating to commercial transactions, they held, but
only “expression on political, sociological, religious, and economic
subjects,” and restricting government’s authority to regulate
commercial speech would “set at naught the efforts of towns and
cities . . . to bring some degree of quiet, dignity, decency, and orderli-
ness back to urban life.”® To this day, their argument that the Found-
ers did not mean the amendment to protect advertising remains
influential.”

Yet this claim lacks historical support, primarily because the
Founders simply did not view expression as being divided into
commercial and noncommercial varieties. They believed that, except
where barred by traditional legal doctrines regarding libel, slander,
fraud, or public decency, individuals had the right to express them-
selves without government interference on any matter. In their day
as in ours, public expression was frequently intertwined with com-
mercial enterprise.® Opposition to the Stamp Act centered in large
part on the economic effect the British tax would have on the news-
papers that Americans relied on to express themselves on political or
social affairs. Benjamin Franklin’s career as a commercial publisher
preceded and made possible his position as a leading Founder. Then
as now, censorship often took the form of restricting the commer-
cial transactions on which the spread of forbidden ideas depends.
A generation before the Founding, John Milton wrote his famous
Areopagitica in opposition to a law requiring that books be officially
cleared for sale to the public. The authors of the First Amendment
were mindful of this and of their experience under the Stamp Act,
in which newspapers and other publications were singled out for
special taxes that could limit the spread of information. In 1814,
informed that a Philadelphia book dealer had been investigated
for ordering copies of a skeptical religious book, Thomas Jefferson
wrote that he was “really mortified to be told that in the United States
of America, a fact like this can become a subject of inquiry, and of
criminal inquiry too . . . that a question about the sale of a book can
be carried before the civil magistrate.”’ The idea of dividing expres-
sion into commercial and noncommercial would have struck the
Founding generation as odd.

But more important, the actual text of the Constitution expressly
protects the freedom of “the press” and makes no distinction between
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expression connected to commerce and expression that is not. In
fact, “the press” is a commercial industry—the only one mentioned
by name in the Bill of Rights. The right to transact business and the
right to express oneself are simply inextricable in the Constitution,
and the Valentine decision provided no citations to history or law to
justify distinguishing between these categories of expression. In fact,
as Alex Kozinski, chief judge of the Ninth Circuit Court of Appeals,
noted in an article written with law professor Stuart Banner, the
Court does not even appear to have viewed the case as one involv-
ing expression at all but rather as one involving the mere regulation
of a business. There is no reference in the case to Mr. Chrestensen’s
expressive rights; rather, the Court focused on his right to “promote
or pursue a gainful occupation in the streets,”'® and the decision’s
language might have been identical, they note, “had Mr. Chrestensen
claimed only a right to open a store in the middle of Park Avenue.”"
Thus, the case fit very easily with “the then-recently-adopted defer-
ential economic substantive due process jurisprudence.”?

In fact, Kozinski and Banner point out that the Valentine case
echoes a 1915 decision in which the Supreme Court unanimously
upheld an Ohio law establishing a board of censorship for motion
pictures. Where the Valentine Court simply ignored the possibility of
expressive rights, the earlier decision explicitly rejected the idea that
movies could be regarded as a form of speech. “[T]he exhibition of
moving pictures is a business pure and simple,” that Court declared,
“originated and conducted for profit, like other spectacles, not to be
regarded . .. as part of the press . . . or as organs of public opinion.”*
That attitude toward films obviously has not survived; movies today
are a form of constitutionally protected expression. The Valentine
Court’s attitude toward advertising should also be rejected.

In the decades since Valentine was decided, the Supreme Court has
come to recognize that advertisement is a form of expression that
deserves at least some protection. In 1976, the Court acknowledged
that the First Amendment does limit the degree to which govern-
ment can interfere with expression by businesses. In Virginia State
Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,** a group
of citizens successfully challenged a state law prohibiting pharma-
cists from advertising the prices of prescription drugs. “[W]e may
assume that the advertiser’s interest is a purely economic one,” the
Court held, but that “hardly disqualifies him from protection under
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the First Amendment.” The free speech guarantee applies even
where a speaker’s interests “are primarily economic.”'®> Moreover,
stifling the expressive rights of businesses hurts consumers, who
need commercial information to make wise decisions just as they
need political information to make wise choices of candidates or
policies.”® While advertising may be tasteless or demeaning, it still
serves an important role in disseminating information. “So long as
we preserve a predominantly free enterprise economy, the allocation
of our resources in large measure will be made through numerous
private economic decisions. It is a matter of public interest that those
decisions, in the aggregate, be intelligent and well informed. To this
end, the free flow of commercial information is indispensable.”"”

One central reason for the Court’s shift toward greater protection
for commercial speech was the virtual impossibility of drawing a cat-
egorical difference between commercial and noncommercial forms
of expression. There is no clear line between “political” speech and
“commercial speech”: companies often advertise their products and
services by referring to political issues or controversies, and news-
papers that publish important political information survive on the
basis of advertising. What’s more, commercial enterprise and types
of expression are often impossible to separate. Courts have found
that the First Amendment protects the rights of businesses that oper-
ate newspaper stands,'® highway billboards," movie theaters,” and
bookstores.?" In the years since Virginia Board of Pharmacy, the con-
nections between commerce and speech have only become stronger.
As Pacific Legal Foundation attorney Deborah J. La Fetra points out,
modern marketing tactics include music videos, product placement
in movies and television, and sponsorships of public events, such as
sporting events, all of which make it increasingly difficult to sepa-
rate commercial from noncommercial speech.

In 2001, country music singer John Michael Montgomery added
recorded images of his father Harold, as well as his father’s voice,
to the video of his song “I Miss You a Little,” which was recorded as
a tribute to Harold. But Harold’s widow Barbara sued, arguing that
this violated the rights of Harold’s estate. Montgomery contended
that his video was a form of speech and therefore that the lawsuit
was barred by the First Amendment. The Kentucky Supreme Court
agreed.” Barbara contended that the First Amendment did not apply
because a music video is merely a commercial advertisement for the
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recording, but the court pointed out: “Most creative works are pro-
duced for sale and profit. This, of course, includes the songs that
underlie music videos. While music videos are not produced pri-
marily for the sale of the video but, rather, the underlying song, this
does not strip them of their First Amendment protection.” Likening
videos to “mini-movies,” the court noted that they “often require the
same level of artistic and creative input . . . as . . . motion pictures,”
and such creative expression is protected by the Constitution.*

Separating commercial and noncommercial elements from speech
not only presents a practically impossible task in many cases, it also
inevitably leads courts into evaluating the content of speech. Yet one
of the cardinal rules of the First Amendment is that the content of
an expression should not determine the degree of protection that
it receives. Judges in commercial speech cases routinely “do pre-
cisely what the First Amendment forbids any government official
from doing: judging the social worth of the speaker’s underlying
message” when deciding whether the speech receives constitutional
protection.”

Yet while Virginia Board of Pharmacy promised much in the way of
protecting the expressive rights of businesses, the Court distanced
itself from it only four years later in Central Hudson Gas & Electric
Corp. v. Public Service Commission of New York.* There, the Court
declared that the Constitution gives commercial speech “lesser
protection” than other kinds of speech and that the strength of the
constitutional guarantee “turns on the nature both of the expression
and of the governmental interests served by its regulation.”? The
government may prohibit untrue commercial messages or commer-
cial messages that are “related to illegal activity.” But it may also
interfere with other kinds of commercial speech. To determine when
a restriction is constitutional, the Court set forth what has come to be
called the “Central Hudson test”:

If the communication is neither misleading nor related to
unlawful activity . . . [t]he State must assert a substantial
interest to be achieved by restrictions on commercial speech.
Moreover, the regulatory technique must be in propor-
tion to that interest. The limitation on expression must be
designed carefully to achieve the State’s goal. Compliance
with this requirement may be measured by two criteria.
First, the restriction must directly advance the state interest
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involved; the regulation may not be sustained if it provides
only ineffective or remote support for the government’s pur-
pose. Second, if the governmental interest could be served as
well by a more limited restriction on commercial speech, the
excessive restrictions cannot survive.?

Terms like “designed carefully” and “substantial interest” are too
vague to provide serious protection for most forms of expression asso-
ciated with commercial transactions, let alone the speech that is related
to both commercial and noncommercial affairs. Many courts, includ-
ing the Supreme Court, have acknowledged the Central Hudson test’s
crippling ambiguity and the fact that this ambiguity allows government
to silence expression that ought to be constitutionally protected.”

The Central Hudson test fails to provide either clear rules for deter-
mining which speech is commercial and which is not or sensible
guidelines for what sorts of restrictions are permissible and imper-
missible. This is problematic because the messages expressed by
businesses do not always invite commercial transactions. As Justice
Stevens has observed, “[TThe Government should not be able to sup-
press . .. truthful speech merely because it happens to appear on the
label of a product for sale.”** In addition, when an expressive mes-
sage is found not to be commercial speech, a court will often relegate
it to the category of nonprotected conduct rather than finding that it is
some other type of constitutionally protected speech. This allows the
government to shut down such “conduct” entirely.

Silencing Businesses

No case illustrates the faults of commercial speech doctrine more
clearly than Nike v. Kasky,* a 2002 California Supreme Court deci-
sion that allowed a brazen act of censorship to go forward under the
commercial speech doctrine. That case began when the Nike Cor-
poration defended itself against charges brought by various activ-
ist groups claiming Nike manufactured its products in third-world
“sweatshops” where workers were mistreated. In response, Nike
hired former United Nations ambassador Andrew Young to inves-
tigate the allegations and draft a report. Nike then publicized the
report, which exonerated the company, by issuing press releases and
letters to opinion makers. Such conduct is typical of the give-and-
take of any public political dispute.
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But Mark Kasky, a San Francisco-based political activist, sued
Nike under California’s extraordinarily broad Unfair Competition
Law (see chapter 11), alleging that Nike’s dissemination of these
statements was “unfair” and “misleading.” The trial court dismissed
the case, holding that the First Amendment protected Nike’s actions,
and the court of appeal agreed. “The press releases and letters at
issue here cross the boundary between political and private decision-
making,” the court noted. People might rely on statements by Nike
or by Kasky when choosing whether or not to buy Nike’s products
or whether to protest the company. “In either case, ‘the First Amend-
ment protects the public’s interest in receiving information.””%

The California Supreme Court, however, reversed the court of
appeal. It found that Nike’s comments were less-protected com-
mercial speech “[b]ecause in the statements at issue here Nike was
acting as a commercial speaker, because its intended audience was
primarily the buyers of its products, and because the statements
consisted of factual representations about its own business opera-
tions.”* Thus, the fact that Nike’s expression concerned a matter of
public debate did not entitle it to full constitutional protection, and
Mark Kasky could sue Nike for making “deceptive” public state-
ments. Although the United States Supreme Court agreed to review
the case, Nike settled with Kasky before a decision was rendered.
The justices dismissed the case, meaning that the California Supreme
Court’s decision remains on the books.*

The Nike case dramatically expanded the traditional definition of
commercial speech, from “speech that does no more than propose
a commercial transaction”® to speech by which a business seeks
to influence public opinion by the dissemination of factual state-
ments. But as attorney Thomas Goldstein, who represented Nike
in the case, points out, “[Vl]irtually everything a business says or
does is intended to increase its sales in some ultimate sense.”** The
California Supreme Court’s conclusion that the comments were not
immune from prosecution threatens to turn almost every comment
made by a business into “commercial speech.”

The classification of Nike’s statements as commercial speech
meant that the state could restrict them in ways that it could not
restrict other types of expression. In New York Times v. Sullivan,”
the Supreme Court held that government may not punish people
for making false statements of fact in most discussions of public
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matters. But classifying a statement in a public debate as
“commercial” means that the government may punish it as false
or misleading advertising. The rationale for treating these two cat-
egories of expression differently is in part that commercial speech
is allegedly more “hardy” than other types of speech. In the case
of political speech, prosecuting people for making false statements
might scare innocent third parties, deterring them from expressing
themselves and creating a kind of censorship through intimidation.
But those engaged in commercial speech are supposed to be less
susceptible to intimidation because the profit motive will ensure
that they will continue to express themselves.® Thus, subjecting
businesses to potential liability for making false statements will in
theory not deter them from participating in public controversies. In
addition, the California Supreme Court held, businesses are better
able to verify the accuracy of their statements than are private citi-
zens, so subjecting them to greater liability is fairer.

But it is not true that commercial speech is easier to verify than
noncommercial speech: competing businesses, or businesses and con-
sumers, frequently differ over the quality or effects of their products,
and it is difficult or impossible to test the objective truth of the claims
on either side. On the other hand, outside the commercial context,
the Constitution protects the expression of statements about public
figures that turn out to be untrue, even when their veracity might
easily have been checked. The assumption that commercial speech is
more “hardy” than noncommercial speech is also dubious. Punishing
companies for making false statements can frighten businesses away
from merely controversial but true, or opinionated, statements that
ought to be heard. That may be the case more often in the commercial
arena than in the realm of noncommercial speech, in fact, because
businesses are often more concerned with the bottom line than is the
political idealist who is willing to risk punishment to make a political
statement. Moreover, as Professor Daniel Farber notes, a chilling effect
“depends as much on the potential penalty as on the motivation for
the speech. A five dollar fine in a political speech case is probably less
of a deterrent than a jail sentence—or disbarment—in a commercial
speech case.”® The greater liability in commercial speech cases may
therefore chill much more speech than today’s judges realize.

Some businesses may have already begun censoring themselves
because of the Kasky decision: when activists ramped up their claims
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that fast-food companies like McDonald’s were responsible for the
increasing obesity of American youths, the National Restaurant
Association implemented a “Rapid Response Program” to defend
restaurants in the media. But in 2003, a Fortune magazine article
expressed fear that such campaigns might lead to liability under
California’s unfair competition law.** About the same time, a leading
trade magazine for attorneys recommended that when advising a
business client, lawyers “should alert the client that the safest choice
is silence. While this is the textbook example of a chilling effect, a
business client runs a substantial risk in California if it makes a state-
ment that is mistakenly false, or true but misleading.”* Many busi-
nesses continue to participate in public controversies, but they often
craft their statements to include as few factual assertions as possible,
to avoid potential lawsuits.*?

The most common reason for distinguishing commercial from
noncommercial speech is that government ought to protect con-
sumers against deceptive and false advertising. Of course this is
true, but it no more justifies limiting the political expression of
people operating businesses than the possibility of libel allows
the government to limit a newspaper’s right to publish editorials.
Recognizing full constitutional protection for freedom of speech
would not require government to repeal laws against fraud, defa-
mation, or misrepresentation, laws that have always been held to
be consistent with the First Amendment. But it would remedy the
unfair distinction that allows government to restrict expressive
rights. As attorney Jonathan Emord has observed, protecting com-
mercial speech “will not cause crimes, torts, and contract viola-
tions to go unremedied. It will merely remove government from
the paternalistic business of policing speech content and imposing
on the innocent and the wrongdoers alike a speech orthodoxy.”*
Private citizens or social clubs that issue public statements can be
sued if they deceive a customer or defame a private citizen. But
they can also express their views on political matters free from
fear of punishment—even views based on misrepresentations or
misunderstandings of the facts—whereas the directors of a busi-
ness cannot. The same rules ought to apply to businesses. In fact,
every justification for curtailing Nike’s speech would also justify
restricting speech by private parties on matters of public concern.
Under the New York Times case, however, the latter type receives the
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strongest possible protection, even if it includes false statements
of fact, while speech by business groups in public debates do not
receive such protection.

The different treatment accorded to these two kinds of speech
leads to an especially perverse effect: people like Mark Kasky are
constitutionally free to make inaccurate or even knowingly false
statements against the Nike Corporation when speaking on mat-
ters of public debate, yet Nike can be sued if it responds in kind in
the same debate.* Perhaps most disturbingly, Kasky’s lawsuit was
explicitly aimed at silencing Nike in a public dispute over politics. His
complaint was not that Nike had made misleading statements about
the quality of its products but that the company expressed itself in an
allegedly misleading way in a political controversy. Kasky targeted
Nike precisely because of the content of Nike’s speech and its likely
persuasiveness. Goldstein concludes that this fact alone “shows why
Nike’s statements belong at the very core of the First Amendment’s
protections.”*

Businesses, whether large corporations or mom-and-pop stores,
compose an important part of every community. They have a legiti-
mate and important role to play in the debates in a democracy. “Who
has a greater interest,” ask Professors Martin Redish and Howard
Wasserman, “in what actions the government takes with regard to
the economy than corporations, whose very survival may well turn
on the success or failure of those actions?”* Often, corporations make
public statements about policies they believe will be good or bad
for the economy or job creation or the environment. Many believe
in being “good corporate citizens” by participating in social and
political disputes. Others are forced to defend themselves against
proposals that would harm their investors and customers.* In 2000,
two years before Kasky was decided, the California legislature con-
sidered a bill, AB 84, which would have prohibited the construc-
tion of Wal-Mart Supercenter grocery stores. Not surprisingly, since
Wal-Mart employees are not unionized, the United Food and Com-
mercial Workers, a labor union, backed the bill.*® Wal-Mart, Costco,
and other companies opposed it by issuing public statements, news-
paper advertisements, and leaflets urging the public to call elected
officials and demand that the governor veto the bill.* Had the Kasky
decision been the law at that time, the bill’s proponents could easily
have silenced the bill’s opposition by filing lawsuits.
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Given the significant role that commercial speech plays in demo-
cratic deliberation, why have courts and legal intellectuals so often
treated business’s expressive rights with such contempt? One reason
may be a simple desire to censor business executives who, as Redish
and Wasserman note, are “likely to advocate an anti-regulatory, free
market philosophy that is widely unpopular among many academics
today.”*” Those who argue for greater restrictions on economic free-
dom are less likely to zealously defend the businesses that oppose
such restrictions. By characterizing a business’s expressive activ-
ity as a mere transaction that deserves little constitutional protec-
tion, lawyers advocating greater regulation can bolster their claims
that society “really” wants such regulation and that it is opposed
only by selfish, corrupt private interests whose views are not worth
hearing.

Commercial Speech as Individual Self-Expression

When lawyers, judges, and law professors discuss the subject of
commercial speech, they often assume that such speech is generally
undertaken by enormous enterprises like Wal-Mart or Microsoft. In
fact, most commercial speech is small-scale, just as most businesses
in America are small businesses. Restrictions on commercial speech
usually affect individuals who run small businesses or are propos-
ing only a single economic transaction.

In 2007, the Sixth Circuit Court of Appeals ruled on a case from
the village of Glendale, Ohio, in which a man named Christopher
Pagan tried to sell his 1970 Mercury Cougar by parking it on the
street with a For Sale sign in the window.>' This was prohibited by
the town’s traffic code, so officials ordered Pagan to remove the sign
from his car or face a fine. Represented by lawyers from the Insti-
tute for Justice, Pagan sued, arguing that the law violated the First
Amendment. The city claimed that the regulation merely prohibited
conduct: namely, parking a car on the street with a For Sale sign that,
according to the city’s police chief, would lead to traffic obstructions
as people stopped to look at the car. The court easily found that the
law restricted Pagan’s commercial speech rights and rejected the
city’s rationalizations.

The only evidence the city offered to justify restricting Pagan’s
speech was an affidavit by the chief of police, which cited no

201



THE RiGHT TO EARN A L1VING

supporting proof. Although this seemed like a weak basis for the
city’s actions, the city argued that no such evidence was required
in the first place. “Instead of actual evidence,” the judges noted,
the city “ask[s] us to adopt a standard of ‘obviousness’ or ‘common
sense,” under which we uphold a speech regulation in the absence
of evidence of concrete harm so long as common sense clearly indi-
cates that a particular speech regulation will directly advance the
government’s asserted interest.” But this was not enough. The First
Amendment “requires some evidence to establish that a speech regu-
lation addresses actual harms with some basis in fact.”® The city
argued that demonstrating the need for, or the effectiveness of, its
commercial speech ban would be expensive and time-consuming;
and that it should be free to restrict public expression without needing
to prove that there was reason to do so. Of course, given the extreme def-
erence applied by courts in most cases involving economic freedom,
the city’s argument was understandable. As we have seen, courts
using rational basis scrutiny often simply presume that there is a
factual basis for the law, even if none is presented. But because the
rational basis approach is not used in First Amendment cases, the
court rejected the city’s argument: the Constitution does not allow
government to restrict speech in “the absence of any evidence of
the need for regulation.”® Those who care about freedom should
be deeply disturbed by the city’s attitude toward its own author-
ity—that it had no obligation to explain its exercise of power—an
approach all too common when it comes to the rights of small busi-
nesses, which generally succeeds when courts employ the rational
basis test.

In a similar case in 1997, the city of Redmond, Washington, adopted
an ordinance prohibiting the use of portable advertising signs. That
law provided exemptions for real estate signs, banners on a nearby
railway overpass, construction signs, celebration displays, political
signs, and other types of expression. But when businessman Den-
nis Ballen, owner of Blazing Bagels, hired someone to stand on the
sidewalk with a sign advertising his company, the city threatened to
prosecute him.

Ballen, also represented by the Institute for Justice, filed a law-
suit arguing that the law violated his free speech rights. Because it
was clear that the speech at issue was commercial speech, the court
applied the Central Hudson test to determine whether the law was
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too broad and whether it actually achieved the city’s asserted goals
of “promoting vehicular and pedestrian safety and preserving com-
munity aesthetics.”> The law was riddled with so many exceptions
that the city’s defense of the ordinance appeared quite weak. The
court found that there was no sense in exempting “ubiquitous real
estate signs,” for example, which are a “greater threat to vehicular
and pedestrian safety and community aesthetics than the presence
of a single employee holding an innocuous sign that reads: ‘Fresh
Bagels—Now Open.””*> And while billboards and other large signs
might disrupt the look of a town, portable signs like those Ballen
was using “can be removed at the close of business and standing
advertisers can take a seat when their feet are tired.”** The court con-
cluded that the city did not have a good enough reason to restrict
Ballen’s free speech rights.

Logos and Branding

The Supreme Court has yet to address whether and to what degree
the First Amendment protects branding or the use of logos or com-
mon insignia by businesses. Branding is often subject to intrusive
government regulations by state and local governments. In 2005,
for example, Florida’s highest court declared that the state could
prohibit lawyers from using a logo depicting a pit bull, which the
lawyers had chosen, along with the phone number 1-800-PIT-BULL,
because it conveyed the image that they were especially fierce liti-
gators, ready and eager to protect their clients’ interests. The state
bar complained that this was unprofessional conduct. Although
the lawyers replied that their freedom of speech included the right
to depict themselves as “pit bulls,” the state’s highest court ruled
against them. Because it was merely “commercial” speech, the brand
style could be strictly regulated. In other cases, the court explained,
advertising images have received protection if they are an “accurate
representation” that is unlikely to “deceive, mislead, or confuse the
reader.” But the use of the pit bull symbol “contains no indication
that they specialize in either dog bite cases generally or in litiga-
tion arising from attacks by pit bulls specifically.” Thus, it did not
“convey objectively relevant information about the attorneys” prac-
tice,” instead “connot[ing] combativeness and viciousness.” This fell
“outside the protections of the First Amendment.”*”
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But “precision” is not required with regard to other kinds of speech.
Sculptures or paintings, for example, often convey broad aesthetic
impressions rather than precise issue-oriented messages. In a case in
which the Supreme Court found that the First Amendment protects
the right to march in a parade, the justices declared that the Consti-
tution protects even imprecise forms of expression, including “such
acts as saluting a flag (and refusing to do so), wearing an armband to
protest a war, displaying a red flag, and even ‘[m]arching, walking
or parading’ in uniforms displaying the swastika.” Thus, a message
need not be “narrow” or “succinctly articulable” to be covered by
the First Amendment.® There is simply no “precision” requirement
in the First Amendment: even imprecise, impressionistic expression
is protected by the Constitution.

If constitutional protections for free speech are meant to protect a
person’s right to express himself or herself and to ensure that ideas
travel freely in society, then surely logos and commercial symbols
deserve the same security. Not only does the Constitution protect
general aesthetic impressions, but courts have already found that
it protects the use of a business’s name, which conveys information
about price and quality,” as well as symbolic expression such as the
display of religious symbols,* or erotic dancing,® or wearing long
hair,®* distinctive clothing,®® or black armbands.®* Even the acts of
standing or sitting are constitutionally protected.®® Courts have also
held that noncommercial logos are protected speech. For example, the
state of Virginia allowed private organizations to arrange for symbols
to be added to license plates for a fee but refused to allow the Sons of
Confederate Veterans to participate because their symbol included
the Confederate battle flag, which some people find offensive. The
Fourth Circuit Court of Appeals found that this refusal violated the
group’s First Amendment rights.*

In some cases, courts have even held that symbolic depictions for
commercial purposes are protected expression. In 1998, the Second
Circuit struck down a law that prohibited the Bad Frog beer com-
pany from using a label on its bottles depicting a frog raising a mid-
dle finger.”” The state of New York claimed that this was a business
practice that could be regulated; the beer company argued that it was
speech. Admitting that commercial speech cases had left the legal
community with “doctrinal uncertainties,”®® the court nevertheless
concluded that the beer label “attempts to function, like a trademark,
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to identify the source of the product . . . [and] to propose a commer-
cial transaction.” So while the label only communicated the source
of the beer, “that minimal information, conveyed in the context of a
proposal of a commercial transaction, suffices to invoke the protec-
tions for commercial speech.”® Applying the Central Hudson test, it
held that the state’s restrictions were too broad and failed to advance
the state’s goals.

In 1979, the Supreme Court tried to rationalize the difference in
treatment that logos receive vis-a-vis other types of protected speech,
both commercial and noncommercial. In Friedman v. Rogers,”® an
optometrist who wanted to use a special trade name for his business
challenged a Texas law restricting the use of such names. The Court
upheld the regulation, claiming that a person “who uses a trade name
‘does not wish to editorialize on any subject . . . [or] to report any
particularly newsworthy fact, or to make generalized observations
even about commercial matters.” His purpose is strictly business.””!
But this conclusion is troubling; courts reviewing free speech claims
are not ordinarily supposed to examine the content of a message to
determine whether it is constitutionally protected. Nor should the
motive of the speaker be a consideration, except in cases where the
communication falls into the categories of “fighting words” or incite-
ment to break the law. Fraud, of course, does involve speech, but
that expression is only part of a nonexpressive activity and therefore
does not fall within the scope of protected speech in the first place. If
the nonfraudulent use of a trade name is protected speech, it gener-
ally should not matter why a person wishes to use the name. Cer-
tainly, the Court should not refuse to defend speech simply because
it considers the speaker’s goals vulgar or unbecoming.

Even worse was the court’s conclusion that logos deserve less pro-
tection because they have “no intrinsic meaning.” A business’s name
“conveys no information about the price and nature of the services,”
the Court held; “it acquires meaning over a period of time by asso-
ciations formed in the minds of the public.””? But no expression has
“intrinsic” meaning—all messages have meaning only “by associa-
tions formed in the minds” of the readers or viewers. Ballet dancing,
for example, or a poem by Tennyson or T. S. Eliot, have no meaning
at all until a viewer or a reader associates the dancing or the words
with other thoughts or feelings. The Friedman Court found that the
lack of “intrinsic meaning” meant that a trade name might confuse
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or deceive the public. But the same rationale could justify intrusive
restrictions on other forms of speech as well: some religious denom-
inations would probably contend that for other denominations to
use certain religious symbols is misleading, since those others do
not represent the “true faith.” This would hardly allow the govern-
ment to regulate the use of such symbols. The reasons advanced in
Friedman simply do not justify censoring speech by businesses that
choose to adopt a symbol or a trade name.

The Court’s failure to develop a First Amendment doctrine with
regard to logos and trade names makes even less sense when viewed
from a consumer’s perspective. Expression by businesses plays an
important part in the expressive rights of buyers as well as in their
ability to make wise buying choices. Customers who pay more for a
popular label are paying for the convenience of not having to shop
around; they can tell from the brand name whether the product or
service is of the quality and value they want. Second, and perhaps
equally important, branding has become a medium of communica-
tion by and among consumers themselves. As marketers have long
understood, a strong brand image “taps into consumer needs and
leads to a relationship that drives purchasing decisions.” The strong-
est brand styles blend “the functional, emotional and self-expressive
benefits delivered by a brand.”” Customers receive these messages
and understand them not only as indicators of quality but as part
of a collective expressive enterprise in which they participate to
express themselves as well. Consumers, writes Virginia Postrel,
buy into aesthetic statements like logos and symbols by displaying
them on their clothing or jewelry because symbols allow consumers
to “define [them]selves aesthetically. . . . I like this becomes I'm like
this.”” A person wearing a T-shirt with a logo on it is often express-
ing more than mere brand loyalty because, as another scholar puts
it, “ideograms that once functioned solely as signals denoting the
source, origin, and quality of goods have become . . . valued as
indicators of the status, preferences, and aspirations of those who
use them.”” Although in previous decades advertisements more
directly explained a product or service, plainly declaring the price
and availability, today’s advertising focuses on lifestyles—creating
images and feelings rather than simply proposing a transaction.
Lifestyle advertising has become a common, perhaps the most com-
mon, advertising tool.
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One good example would be Ben & Jerry’s ice cream company,
which has worked hard to establish a reputation for social and polit-
ical activism, usually for causes associated with the political left,
such as environmentalism or “social conscience.””® A consumer who
wears a tie-dyed Ben & Jerry’s T-shirt is choosing to express his or
her association with that image and those causes. Once one realizes
“that modern advertising is multidimensional, the task of designing
coherent First Amendment policies for such advertising becomes
problematic.””” The First Amendment certainly protects the right
of individuals to express their identification with others who share
their values through the display of religious or political symbols,
clothing, or hairstyles.” Shouldn’t the same protection apply to the
display of logos and business symbols as well?

Yet courts have failed to guarantee the expressive freedom of busi-
nesses using common branding images. A Rhode Island law, for
example, prohibits stores from using common insignia to identify
themselves as chain stores. When one retailer challenged this law,
arguing that it violated the First Amendment, the First Circuit Court
of Appeals found that the use of common insignia was not commu-
nication but simply a business activity that could be regulated. The
law against common insignia, the court declared, “does not target
speech” because it “merely proscribes conduct—the launching of
advertisements resulting from pre-agreed commercial strategies.””
But expressing oneself in conjunction with others according to a pre-
considered plan is still expression, which should be protected as such
rather than regarded as merely unprotected “conduct.” The Constitu-
tion protects the display of a symbol, the conveyance of product infor-
mation, conduct intended to express solidarity with a group, conduct
that conveys only a feeling or impression rather than a particularized
message and, to at least some degree, expression that proposes a com-
mercial transaction. Yet in Rhode Island, at least, advertising through
the use of common insignia, which combines all these features, is not
protected because it is only conduct and not expression. This profound
confusion permeates today’s commercial speech jurisprudence.

Compelled Speech

A third intersection of free speech and business rights arises in
the context of compelled speech: government often forces business
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owners to subsidize the promulgation of messages with which they
disagree, in violation of their rights. But the past decade has wit-
nessed a series of conflicting Supreme Court rulings on this issue,
resulting in confusion and contradiction.

Some federal and state agriculture regulations establish “check-
off” programs that require businesses to contribute money toward
collectively advertising the commodity the businesses sell, without
mentioning individual brand names. The theory is that the prod-
uct is generic and does not differ between producers, so cooperative
advertising is more efficient than competing advertising schemes run
by each business. The most famous of these publicity campaigns is
the Got Milk? campaign, which is paid for by money “contributed”
by the nation’s dairy farmers. These programs are often described as
voluntary, but they are actually compulsory; and some farmers do
not want to contribute to them because they think their products are
superior to those of their competitors.®

Check-off programs raise important free speech issues because
the freedom to speak includes the right not to speak. In one famous
case, the Supreme Court held that the state of New Hampshire
could not prosecute a man who covered up the state motto on his
license plate (Live Free or Die) with tape.®! Freedom of speech, the
Court noted, “includes both the right to speak freely and the right
to refrain from speaking at all.”®> The government may not force a
person to salute the flag,* force newspapers to publish responses to
editorials,® or force veterans to allow homosexuals to march in the
veterans’ parade.®

In Glickman v. Wileman Brothers & Elliott, Inc.,* a group of Cali-
fornia fruit farmers asked the Supreme Court to invalidate a gov-
ernment program requiring them to pay for generic advertisements
of nectarines and peaches. The farmers wanted to advertise under
separate brand names instead. The Supreme Court rejected their
argument that the law violated their expressive rights, declaring
that the law did not bar growers from communicating any message,
nor were they actually forced to speak or to “endorse or to finance
any political or ideological views.” Instead, the law merely required
growers to pay for speech made in their names by others, and the
Court declared that “since all of the respondents are engaged in the
business of marketing California nectarines, plums, and peaches, it
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is fair to presume that they agree with the central message of the
speech that is generated by the generic program.”®

But these conclusions are either irrelevant or false. It is absurd to
say that the fruit growers, who spent a great deal of time and money
to get their case to the Supreme Court, actually “agreed” with the
messages to which they objected. If that were true, they would
hardly have pursued the litigation. They may have believed that
peaches and plums are good things to buy, but generic advertising
tells the public to choose any peaches and plums, and the litigants
instead wanted the public to choose their peaches and plums. More
importantly, the three factors the Court used to distinguish the law-
suit from other types of compelled speech were not really relevant.
While it is true that the law did not compel endorsement of a politi-
cal message, the First Amendment’s protections have never been
thought of as limited to political messages; a person can no more
be compelled to endorse a nonpolitical message than a political one.
And while it is true that the farmers were not themselves compelled
to speak, they were still forced to fund others who spoke on their
behalf, something that is not tolerated in the realm of, for example,
religion, where the government is forbidden from subsidizing reli-
gious speakers with money taken from nonbelievers. The Court has
also frequently declared that union members, lawyers, and other
professionals cannot be forced to subsidize messages with which
they disagree through compulsory union dues or occupational fees.?
The Glickman decision makes little sense. Perhaps the Court simply
did not take the constitutional infringement seriously.

Four years after Glickman, the Court seemed to change its mind,
declaring in United States v. United Foods® that the government could
not force mushroom growers to subsidize generic mushroom adver-
tisements. The mushroom company challenging the check-off pro-
gram “want[ed] to convey the message that its brand of mushrooms
is superior to those grown by other producers,” explained Justice
Anthony Kennedy, while the government wanted to convey the mes-
sage “that mushrooms are worth consuming whether or not they are
branded.” While outsiders might think it a minor issue, Kennedy
wrote, “First Amendment values are at serious risk if the govern-
ment can compel a particular citizen, or a discrete group of citizens,
to pay special subsidies for speech on the side that it favors.”*
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Kennedy acknowledged that the same factors were present in the
mushroom case as in the peach and plum case: Here, too, the law
did not bar the growers from expressing their own views, or com-
pel them to express a view; nor did the case involve political state-
ments. But these factors, he declared, “are not controlling.” Instead,
“[tlhe program sustained in Glickman differs from the one under
review in a most fundamental respect. In Glickman, the mandated
assessments for speech were ancillary to a more comprehensive
program restricting marketing autonomy. Here . . . the advertising
itself . . . is the principal object of the regulatory scheme.”*! In other
words, the speech restriction in Glickman was acceptable because it
was imposed by a subsection of a large regulatory scheme, whereas
the speech restriction in United Foods was unconstitutional because
it was imposed by a smaller, stand-alone law.

This distinction is simply bizarre. The First Amendment draws
no lines between censorship as part of a “comprehensive” program
and censorship adopted as an independent regulation. Certainly,
the New Hampshire law that prohibited defacing license plates
was part of the state’s “comprehensive” motor vehicle code, yet the
Court upheld the First Amendment rights of a person who covered
up the Live Free or Die motto. And while the Supreme Court held
in the famous Barnette case that schoolchildren could not be legally
required to pledge allegiance to the flag, it is hard to imagine that
the Court would have ruled differently if the pledge requirement
had been part of a “comprehensive” law like the No Child Left
Behind Act. If anything, the view that the “comprehensiveness” of
the program makes a difference only encourages the government
to increase the amount of regulation or to combine speech restric-
tions with other kinds of controls in order to escape constitutional
restraints.”

Despite these theoretical weaknesses, the United Foods decision
provided some hope to businesses wanting to develop their own
individual brands. But that door closed again only four years later in
Johanns v. Livestock Marketing Ass'n* when the Court upheld a system
of compelled generic advertising for beef. Rather than return to the
Glickman rationale—that the compulsion was not really so severe—
or the theory of United Foods—that the difference turned on the size
of the government program at issue—the Court adopted a third
approach. This time, the Court found that the speech at issue was
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not compelled speech by the beef producers at all: it was speech by
the government that just happened to be funded by a special fee taken
from the beef producers. “The message set out in the beef promo-
tions is from beginning to end the message established by the Fed-
eral Government,” the Court declared,” and although citizens “may
challenge compelled support of private speech,” they “have no First
Amendment right not to fund government speech.”® In Johanns, the
ranchers argued that theirs was not simply a case of government’s
funding its own expression with tax dollars, because viewers would
naturally assume that they endorsed the campaign, which was
labeled with the line “Beef: it’s what’s for dinner.” But the Court dis-
agreed. The ads did say they were “funded” by beef producers, but
this was not precise enough to establish that viewers would think
these particular plaintiffs in this case had actually endorsed the ads;
and without evidence of “attribution,” their rights had not been vio-
lated. Instead, the government simply chose to promulgate its own
message, with a special fee taken from the plaintiffs.

The problem with this argument is that the same could be said
of many coerced speech (or coerced subsidy) cases, including those
involving unions or trade organizations. In those cases, the indi-
viduals were compelled to pay special assessments to fund public
relations campaigns, political lobbying, or other expressive activ-
ity that—like the beef program—was not directly attributed to any
particular individual. Nevertheless, the Court found these schemes
to violate the First Amendment.”® As attorney Daniel Troy notes:
“[T]here is no inherent reason why forcing an organization to pay for
speech with which it disagrees is worse when the speech is coordi-
nated by a private association rather than by the government. . . . If
anything, the imprimatur of legitimacy attached to state-sponsored
messages may make the coercion even more offensive.”” Worse still,
the beef producers complained that the organization responsible for
the ads, the Beef Board, was only nominally supervised by the sec-
retary of agriculture. If that is so, then the board has accomplished
what many private-interest groups long for: it has effectively insu-
lated itself from serious oversight on one hand, or from democratic
accountability on the other, all while retaining its power to take
money away from people for its own use.

What explains the twisted logic of the different commercial speech
decisions or the disparate treatment between the generic advertising
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cases and the union dues cases? Troy offers a dispiriting suggestion:
“[E]ven though the Court foreswore any explicit references to the
‘lower value’ it has accorded commercial expression, the Johanns
decision nevertheless demonstrates that commercial speech is not
being afforded equal protection with other modes of expression,
despite the history and explicit text of the First Amendment.”*

Ultimately, commercial speech is controversial because it lies
between the freedom of economic activity, which receives very little
respect under the prevailing Progressive-Era approach to constitu-
tional interpretation, and the freedom of expression, which receives
very serious protection under that approach. Just as storms develop
when opposing air currents collide, so the opposing doctrines of
“rational basis scrutiny” and “strict scrutiny” clash in these cases,
spreading doctrinal chaos that only expands over time. Progressives
exalted the citizen’s right to participate in government decision-
making as a crucial constitutional privilege—while simultaneously
disparaging the right to engage in a gainful trade as merely “the
right of industrial combatants to push their struggle to the limits
of the justification of self-interest,”® a right undeserving of serious
legal protection. When the two rights intersect, as they inevitably
do, the Progressive model falls apart. Remedying this problem
would require rethinking the Progressive model and questioning its
assumptions—particularly the assumption that democracy, rather
than liberty, is the fundamental purpose of the Constitution’s guar-
antees.'® But so far, the judiciary shows little inclination to do that
rethinking.
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10. The Manipulation of Contracts

For most people, the word “contract” brings to mind written
documents signed by both sides to an agreement: formal, legally
binding arrangements that one enters into when buying a house or
a car. But every person makes or acts under dozens, perhaps hun-
dreds, of contracts every day. Consider someone’s daily routine. He
wakes in the morning in an apartment that he contracted to rent from
his landlord. He takes a shower and brushes his teeth using water
and light for which he has a contract with the water and power com-
panies. During his commute, he stops for gas and executes a con-
tract with the gas station for fuel. He stops at a drive-in for breakfast
and makes a contract to purchase food. He goes to work to fulfill an
employment contract with his employer. . . . The list goes on. Any
spoken or written agreement for an exchange of values is a contract.

The right to make contracts—sometimes called “liberty of con-
tract”—means simply the right of people to agree to exchanges. It
is one of the most important aspects of freedom because it allows a
person or a group of people to transform their liberty—their ability
to act with their own bodies or their own possessions—into property
or opportunities they find useful. Without the freedom to enter into
contracts, an individual’s liberty would be of little use to him since
he could not make agreements to exchange his labor or belongings
with others for his basic needs. With that freedom, a person having
little material wealth—like Frederick Douglass, free but penniless
on the streets of Rochester—can make the exchanges that will allow
him gradually to improve his condition. People use their freedom
of contract more often than they exercise many other essential lib-
erties. A person might go his entire life without making a political
speech or writing to a member of Congress, but no individual other
than a monk or a beggar can go long without making a contract to
exchange one thing for another.

Yet the freedom of contract has been forcefully attacked through-
out the 20th century, and courts have sometimes acquiesced in these
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attacks, undermining the enforceability and vitality of contracts.
Under a variety of legal theories, courts sometimes alter contracts,
manipulating their terms or ignoring the parties’ contractual obli-
gations out of a misguided sense of doing justice, even when that
“justice” contradicts what the parties themselves actually agreed to.
Under the theories of “unconscionability,” “public policy,” or “imbal-
ance of bargaining power,” judges sometimes refuse to enforce con-
tracts, or they manipulate the interpretation of contractual terms
because they sympathize with the position of one party, or because
they believe the other party should bear the cost of an unforeseen
circumstance despite an agreement to the contrary. What these theo-
ries have in common is the presumption that courts ought to inter-
vene in agreements between parties because those agreements are
not the product of “real” choice and because courts can do a better
job than the parties themselves of forming a “fair” exchange.

More than a century ago, the Supreme Court warned of the delete-
rious consequences that would follow if courts interfered with the
contractual choices individuals make: “[T]he right of private con-
tract is no small part of the liberty of the citizen,” observed Justice
George Shiras, and the “most important function of courts” was to
“maintain and enforce contracts” and not “to enable parties thereto
to escape from their obligation on the pretext of public policy, unless
it clearly appear that they contravene public right or the public wel-
fare.” Quoting an English judge, Shiras concluded that good public
policy required, above all else, that mature adults “have the utmost
liberty of contracting, and . . . their contracts, when entered into freely
and voluntarily, shall be held sacred, and shall be enforced by courts
of justice.””! But in the century that followed, courts developed and
implemented a variety of tools for controlling the choices that con-
tracting parties make in order to achieve “preferable outcomes.”

The terms “unconscionability,” “imbalance of bargaining power,”
and “public policy” tend to overlap. A contract is said to be uncon-
scionable if it is so unfair that it would “shock the conscience” of the
court. For example, a contract might be unconscionable if it includes
fine print that no person could read and therefore deprives a person
of a right without his knowledge. (As we will see, however, courts
tend to blur the distinction between contracts that are “procedur-
ally” unconscionable in this way and contracts that are “substan-
tively unconscionable,” which means that they include terms that
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judges think unreasonable.) Unconscionable contracts are some-
times created when one party is wealthier, more experienced, or
better educated and can fool the other side into signing the unfair
agreement. This is known as an imbalance of bargaining power: the
classic case is one in which one person is at another’s mercy and the
other side takes advantage of him. A driver whose car has broken
down by the side of the road in a desert is essentially at the mercy of
a tow truck driver who might charge exorbitant prices for his serv-
ices. The imbalance in bargaining power is sometimes said to render
the resulting contract unconscionable and therefore unenforceable.
Finally, a contract is said to contradict public policy if it involves
something illegal—say, a murder-for-hire contract—or if the parties
agree to do something immoral, dangerous, or otherwise bad for
society. Because the definition of public policy is vague, courts have
sometimes used this doctrine to justify manipulating contract rights
in disturbing ways.

Imbalance of Bargaining Power

In extreme cases, it makes sense for courts to scrutinize a contract
closely due to the imbalance of bargaining power or the public policy
concerns implicated by the contract. The Roman senator Crassus is
said to have become wealthy by running a fire company that would
show up at a fire and then negotiate with the homeowner over the
price of putting out the fire. The fire would continue to burn while
the “negotiations” continued.? It does seem unfair to allow Crassus
to take advantage of a homeowner’s desperation. Yet there is a dan-
ger that the exception designed to address such extreme cases could
swallow up the basic right of contract.

The core of liberty of contract is the freedom of choice, as opposed
to coercion. But the doctrine of unequal bargaining position—also
called “economic duress”—often ignores or erodes this distinction.
Those who advocate greater government intervention in contracts
between unequal parties contend that when a person is in need,
that person’s choices are not “truly” free. Even contracts that are
negotiated under far less pressure than Crassus’s firefighting con-
tracts are sometimes characterized as unconscionable and subject to
reversal on the theory that every contract ought to be the product of
equal bargaining parties, but since parties are never actually equal,
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no contract is truly consensual. Consent, some New Deal-era writ-
ers argued, is “a useless concept in the administration of justice.””?
But discarding the distinction between coercion and consent gives
courts supervisory power over virtually any agreement any person
might make. Although few legal theorists today are willing to go
that far, many have admitted that “a comprehensive and detailed
description” of “what precisely is meant by ‘inequality of bargaining
position’” is “impossible.”* And without clear definitions of consent
or of inequality of bargaining position, no contract is safe from the
possibility that a court might annul it on the ground that it was not
the product of “true” consent. Doctors, for example, now sometimes
find it difficult to enforce agreements involving experimental sur-
geries or therapies because they know that courts may regard such
agreements as the product of unbalanced bargaining power and
refuse to enforce them.

Some courts have gone to extreme lengths to absolve contract-
ing parties of the duties they freely undertook. In one 2005 case, for
example, a New Jersey court held that a liability waiver signed by
a mother on behalf of her 12-year-old son was unenforceable. The
mother signed an agreement so that her son could play at a private
skateboard park. But when her son broke his leg at the park, the
court refused to enforce the waiver because, among other things, “a
parent, accompanied by an importunate child,” is unable to “ration-
ally calculate[] the risk of injury to the child or its economic cost
before bowing to the child’s request for entry into a craved pleasure
ground and signing the release. . . . The coercive pressures exerted by
children in this context are ones that any parent has experienced.”®
In other words, the court would not expect a parent to exert the dis-
cipline of saying no to her son, and a child’s begging was enough to
render the contractual agreement unenforceable.

The concept of unequal bargaining power has given left-leaning
activists an opportunity to use courts to make broad changes in the
free-market system. Law professor Duncan Kennedy argues that it
is a useful tool for “ad hoc . . . intervention” by the government in
the service of wealth-redistribution.” “Rather than disallowing con-
tracts not in the party’s best interest,” he writes, a “paternalist court
compels the contract she should have made.”® But Kennedy objects
that the inequality theory does not go far enough, because while
courts can use the inequality of bargaining power theory to alter
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contracts as “a weapon in the war against the conservative program
of reinforcing all kinds of social hierarchy,” the theory achieves
“only rather randomly good results.”! It would be far preferable,
he argues, to “transcend[] . . . pluralism in the name of truth”"'—that
is, simply to dictate to people what sorts of decisions they ought to
make. To respect that people make a variety of choices and pursue
diverse goals (“pluralism”), or that people have the right to set their
own priorities and the moral obligation to suffer the consequences
if they make bad decisions—all this is in Kennedy’s eyes nothing
more than cowardice. When we treat people “as entitled to their
mistakes,” we are simply “acting to deepen their incapacity,”’? due
to our alienation and fear: we are afraid of the responsibilities that
would be entailed by true compassion. That sense of alienation is
created by capitalism, which forces us into “social segregation and
consequent ignorance and fear of one group for another.”*?

Many other lawyers and law professors have urged courts to
use the inequality theory to supervise the economic decisions that
people choose to make. But the inequality theory has serious flaws.
First, every contract involves at least some inequality of bargaining
position, and often a major one. This hardly makes all such contracts
unfair. Everyone shopping at a grocery store is in an unequal posi-
tion with the grocery store, and grocery stores do not negotiate the
prices of products with customers. Nevertheless, consumers freely
choose to go to such stores and do not generally consider themselves
harmed when they buy groceries. They make these choices because
they believe those choices will improve their situation: the relevant
issue is not whether the contract is made between equal parties but
whether the terms of the contract make each side better off than they
were before. The inequality of the parties is irrelevant; in fact, such
equality is not only unattainable, it is undesirable. Parties in a state
of exact equality would have little reason to enter into contracts.
Exchanges take place because of inequalities: person A has something
that person B wants, and he is willing to exchange something for it.
Their contract is not based on their relative wealth but on the ben-
efits they seek from that exchange. The buyer at the grocery store
says thank you to the cashier because he has received something
he wanted in exchange for something he valued somewhat less (his
money). He probably would prefer to pay less—but the fact that he
agrees to the exchange proves that his position was improved by
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the bargain in some way. It makes no sense to say that his choice
was not “real” because the grocery store is wealthier than he is or
because his options were limited. No person can have a theoretically
pristine “real” choice from an infinite number of options. The ques-
tion in any transaction is simply whether that bargain improves the
person’s position relative to his previous position.

Because virtually every contract is between parties who are une-
qual in some sense, the unequal bargaining power theory would
seem to justify state intervention in almost every contract. But con-
trary to Professor Kennedy’s allegations, it is not callous or cowardly
to say that courts should refuse to change the terms of contractual
agreements. Instead, enforcing agreements as written is a matter of
respect for individual identity and autonomy. Monitoring and cor-
recting the economic choices that people make would transform
them into wards of the state, threatening both their freedom and
their responsibility. Freedom requires that people shoulder the bur-
dens of their bad decisions just as they enjoy the benefits of wise
choices, not only because this provides them with the incentive to
make good decisions but also because it would be unfair to require
others who do chose wisely to pay the price for those who do not.
Indeed, it would create precisely the sort of perverse incentives that
doomed socialist economies to stagnation and collapse. When a con-
tract involves a wealthy corporation, it is easy to overlook the serious
social costs caused by shifting the burden of bad choices to the party
that did not agree to undertake that risk, but those costs are real
nonetheless. If a bank cannot be sure that it can collect when a bor-
rower defaults on a loan, it will have to make up those costs in some
other way, and it will do so by raising interest rates on responsible
borrowers. If a car company that finances purchases cannot repos-
sess a car from a person who fails to make payments, it will either
raise the price of other cars or stop selling cars on the installment
plan entirely, thus raising the cost of living and limiting the freedom
of choice for those who would have made their payments. As Judge
Susan Graber of the Ninth Circuit Court of Appeals noted in a case
involving an insurance contract, “[I]t is not unjust to deny coverage
when the insured has not bought coverage for the particular kind
of disaster that occurred,” even though it may be unfortunate for
the person who suffered the disaster. “Indeed, the opposite result
is what would be unfair,” because forcing an insurance company
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to pay for a loss not covered by a policy means that “[o]thers who
have purchased . . . insurance must pay for the claim in the form of
increased premiums. Purchasers of flood insurance agree to share
only the risk of flood, not any of the many other risks for which
other forms of insurance are designed.”™

Insurance cases, probably more than any other kind, exhibit judi-
cial manipulations of contracts.”® After a catastrophe occurs, insur-
ance companies often refuse to pay, arguing that the loss was not
of the kind covered by the insurance policy. One notorious exam-
ple occurred in the aftermath of the 1906 San Francisco earthquake,
when many insurance companies refused to pay because the poli-
cies covered only fire, not earthquake damage, and the destruc-
tion—first by earthquake and then by fire—was so extensive that
it was impossible to prove what exactly had destroyed many build-
ings. The insurance companies’ actions may have led many people
to torch their own shattered homes, thus worsening the firestorm.'®
Frequent complaints about abuses like this led legislatures to estab-
lish bureaucracies to oversee the insurance business and prompted
courts to regard insurance contracts with particular skepticism. But
while it is laudable when government ensures that insurance com-
panies live up to their promises, courts often go too far, requiring
coverage for injuries not actually included in the contract.

Take, for example, EM.M.L v. Zurich-American Insurance Co.,” a
case involving a jewelry theft. The insurance policy protected a jew-
elry courier against theft, but only if the theft occurred while the
courier was “actually in or upon the vehicle.” This provision meant
that the policy would not cover any theft that occurred while the
courier was stopped at a roadside restaurant or gas station. The pol-
icy therefore struck a deliberate balance between risk and security,
preventing the courier from recklessly abandoning the jewels but
covering any truly unforeseeable theft.

The case began when the courier noticed a peculiar sound com-
ing from the trunk of the car, pulled over, and got out to check the
trunk. At that instant, the thief jumped into the car and made off
with the jewels. The insurance company refused to pay, contending
that the driver was not “actually in or upon the vehicle” when the
theft occurred. But the California Supreme Court held that the policy
did apply. “Actually in or upon,” the court held, did not really mean
“actually in or upon”; it meant sort of in or upon, or kind of near:

219



THE RiGHT TO EARN A L1VING

“[W]e do not believe a reasonable insured [person] would construe
[these words] to mean that the insured must be either inside or on
top of the vehicle,” the court declared. “To construe . . . the word
‘upon,” as applying only to situations in which the insured is inside
or physically touching the vehicle would . . . preclude coverage when
the insured exits the vehicle and walks a short distance to retrieve
the insured merchandise from either the backseat or the trunk.”*®
But, of course, that is precisely what “actually in or upon” means, and
both parties were aware of that when signing. As two of the justices
noted in dissent, the phrase “actually in or upon” is “unambiguous.
It does not . . . contemplate coverage when the insured or its repre-
sentative is ‘in close proximity’ to the vehicle or somewhere nearby
at the time of the theft. Rather, the insurer’s use of the phrase ‘actu-
ally in or upon such vehicle’ was deliberate.”*

Often, judges rule against insurance companies because they
believe the companies are wealthier and better able to afford shoul-
dering the losses than is the customer. But the consequences are
higher insurance premiums or an economy where insurance cov-
erage is harder to find.® Insurance companies “must know with
certainty that contract language will be judicially respected. Absent
such certainty, only the most cavalier insurer would attempt to write
business.”?! When courts impose liability on insurers regardless of
contractual language to the contrary, they essentially co-opt insur-
ers to serve as a social security system or a “safety net” that redis-
tributes economic burdens to those the court believes ought to bear
them. This makes goods and services more expensive and punishes
the prudent. As the California Supreme Court noted more than a
decade before the E.M.M.I. case: “[Clertainty in the insurance indus-
try . . . allows insurers to gauge premiums with greater accuracy.
Presumably this should reduce costs for consumers because insurers
will be able to set aside proper reserves for well-defined coverages
and avoid increasing such reserves to cover potential financial losses
caused by uncertainty in the definition of coverage.”*

“Public Policy”

Like “imbalance of bargaining power,” the concept of “public pol-
icy” has often given judges license to alter contracts in ways they con-
sider preferable. For centuries, courts were asked to void contracts
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alleged to be bad for society, but for the most part they have resisted
doing so on the ground that, as an English judge colorfully put it in
1824, public policy is “a very unruly horse, and once you get astride
it ... [i]t may lead you from the sound law.”# But while courts for
the most part remain careful to avoid pronouncing contracts void
on public policy grounds, there are cases in which they have used
the theory in disruptive and harmful ways. Take, for example, the
Massachusetts Supreme Judicial Court’s decision in R.R. v. M.H.*
involving a surrogacy agreement. Child surrogacy is an increas-
ingly common practice in the United States, where couples who are
unable to have a child contract to implant a fertilized egg into the
womb of a healthy woman, the surrogate mother. The woman then
carries the child to term, turning it over to the contracting parents at
birth. In R.R., the parents agreed to pay a surrogate $10,000, along
with the health care costs associated with the pregnancy. They also
agreed that the birth mother would have contact with the child after
it was born. But five months into the pregnancy, the birth mother
changed her mind, returned some (but not all) of the couple’s money,
and refused to give up the child. The contracting parents sued, but
the court ruled against them on the ground that the contract was
inconsistent with public policy. “[Clompensated surrogacy arrange-
ments,” the court declared, “raise the concern that, under financial
pressure, a woman will permit her body to be used and her child to
be given away.”” Relying on New Jersey’s famous Baby M. case,*
Chief Justice Herbert Wilkins refused to enforce the contract so as
to avoid the possibility that “financial pressure will cause a woman,
who may well be a member of an economically vulnerable class, to
act as a surrogate.””

The R.R. and Baby M. cases vividly illustrate the evils of pater-
nalistic contract theories: such theories conflict with the principles
of liberty and autonomy that underlie both the freedom of contract
and sexual privacy. If a woman owns her body and has the right to
choose how her body is used—whether it be through working in
an office, having a child, attending a protest march, or any other
action—she should also have the right to choose whether to par-
ticipate in a surrogacy contract. Indeed, the Massachusetts court
acknowledged that “the mother entered into the agreement on
her own volition after consulting legal counsel,” that there “was
no evidence of undue influence, coercion, or duress,” and that she
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“fully understood [what] she was contracting” to do.” For the court
to annul her agreement in order to “protect” other women thus
restricts their freedom of choice based on the judges’ own standards
of appropriate conduct.”? Moreover, contract law already contains
rules to protect women against unfair bargaining tactics that might
lead to their exploitation. Contracts that are the result of coercion or
undue influence can be voided by any court; no special rule banning
surrogacy contracts is necessary.

There appears to be no reason to fear the consequences of poor
women consciously entering into surrogacy agreements to alleviate
their poverty.* Women can already sell their blood to blood banks
and their eggs to fertility clinics. Like Cosette in Les Miserables, they
may sell their hair and teeth to support their families; why can they
not enter into surrogacy contracts? Childbirth is certainly an emotion-
ally charged subject, and the state has a legitimate role in protecting
children from abuse or neglect. But the law does not prevent a woman
from giving up her child for adoption, or even from engaging in non-
compensated surrogacy arrangements. What difference can the pres-
ence of compensation make? In the Baby M. case, New Jersey’s highest
court declared that compensated surrogacy contracts are “based on
principles directly contrary to our laws” because they “take[] the
child from the mother regardless of her wishes and her maternal fit-
ness,” all “through the use of money.”*' But it is precisely through the
use of money that these agreements do not take a child away against a
mother’s wishes. The mother agreed to the exchange. And while such
agreements do contemplate the separation of the child from its birth
mother, adoptions and noncompensated surrogacy arrangements do
so also, and those agreements receive full legal protection. If a woman
may make these choices for no compensation, there seems little sense
in preventing her from choosing to engage in such acts for money.
Moreover, prohibiting contractual surrogacy does not eliminate the
practice; it simply drives it underground and makes it more expen-
sive. Many observers have explained that decisions like Baby M. and
R.R. have created a “gray market” in which would-be parents com-
pensate birth mothers in secret, or informally, and at grave risk that
the mother might withdraw at any time.*

There is much to say for the economic efficiency of surrogacy
contracts,® but the more fundamental issue is that prohibiting them
serves as a paternalistic device for dictating to women how they
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may or may not use their bodies, and what economic choices they
may make, on the basis of what other people consider moral rea-
sons. Although the Baby M. case described surrogacy agreements as
“degrading” to women, it seems far more degrading to control their
freedom of choice so as to protect other people’s view of appropriate
motherhood.

In Johnson v. Calvert,* the California Supreme Court rejected the
theory that courts should “protect” women from entering into surro-
gacy agreements. “Although common sense suggests that women of
lesser means serve as surrogate mothers more often than do wealthy
women,” the court noted, there is no reason to believe that such
contracts will lead to their exploitation “to any greater degree than
economic necessity in general exploits them by inducing them to
accept lower-paid or otherwise undesirable employment.”* Nor is
there any reason to believe that such contracts would reduce women
to the status of commodities. The opposite seems more likely: the
idea that women “cannot knowingly and intelligently agree to ges-
tate and deliver a baby for intending parents carries overtones of the
reasoning that for centuries prevented women from attaining equal
economic rights and professional status under the law.” The court
refused to follow Massachusetts and New Jersey in “foreclos[ing] a
personal and economic choice on the part of the surrogate mother,
and [in denying] intending parents what may be their only means of
procreating a child of their own genetic stock.”*

These cases illustrate how the ambiguity of the term “public
policy” allows judges to impose their own social preferences in the
place of the actual choices that parties make.” As early as 1844, the
United States Supreme Court warned that “the great vagueness and
uncertainty” of “[t]he question, what is the public policy of a state,
and what is contrary to it,” would lead to endless “discussion[s]
which scarcely come within the range of judicial duty and functions,
and upon which men may and will complexionally differ.”* When
courts use vague public policy arguments to manipulate contracts,
they not only restrict freedom of choice but also endanger economic
stability in general. Few things are more dangerous to an economy
than unpredictable legal standards. The function of the “rule of law”
is to produce a social and economic order that is regular and thus
useful to the people who live within it. This does not mean that the
order can never be changed, but when rules are subject to sudden
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or unpredictable alterations, leading to significant economic costs
and benefits, the rule of law breaks down, and with it the ability of
contracting people and their businesses to engage in transactions on
which society relies.

Imposing unanticipated costs on parties deters investment because
people want to be sure about their potential costs and benefits before
they invest their time and money.* Legal stability promotes busi-
ness innovation and development by letting firms know what they
can and cannot do, and, by eliminating speculation as to what the
law will be in the future, it promotes efficiency.*’ Simply put, giv-
ing courts a roving commission to do “justice” between contracting
parties on the basis of uncertain appeals to the betterment of society
does violence to individual choice and weakens economic stability.

Unconscionability

A contract is said to be “unconscionable” if it “shocks the con-
science” of the court—that is, if the terms are so outlandishly
burdensome that the law simply will not enforce it. Unfortunately,
this theory, too, allows judges broad discretion to manipulate the
economic agreements between parties and to “do justice” in a subjec-
tive, ultimately harmful way. Although lawyers and law professors
have published hundreds of articles on the concept of “unconscion-
ability,” no clear definition of the term has arisen; one professor
acknowledged in 1970 that “we are probably not much more ready
now than we were twenty years ago to arrive at comprehensive
reasoned elaboration of what is unconscionable.”*!' Such vague-
ness provides a dangerous invitation for judges to act on their own
subjective preferences. The unconscionability doctrine is overtly
designed to allow courts to interfere with agreements between par-
ties whenever judges consider the exchanges unfair. Thus, like the
closely related theory of unequal bargaining position, the theory of
unconscionability has often been used to rearrange the contractual
agreements into which people have chosen to enter.*

Probably the most notorious example of this manipulation was the
1965 case of Williams v. Walker-Thomas Furniture Co.* The case involved
an installment contract in which Ora Lee Williams agreed to pay
each month for furniture and other items. A provision in the contract
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declared that if the buyer failed to make the payments, the company
could repossess the property. Moreover, payments were applied pro
rata to all furniture bought under the installment plan, meaning that
the buyer could not pay off the specific balance due on the refrigerator
or the sofa; instead, each payment was divided up and applied equally
to the furniture as a whole. As a consequence, if the buyer defaulted,
the company could repossess all the furniture. This type of installment
contract was commonplace in Washington, D.C., at the time. Although
the terms could be harsh for those who defaulted, such contracts did
give poor residents credit—and thus furniture—that they could not
have obtained otherwise. Without the ability to repossess the prop-
erty, it is doubtful that the Walker-Thomas company would have been
willing or able to provide the easy credit terms that allowed the poor
to buy furniture in the first place.* There is no evidence that the com-
pany unfairly pressured customers or forced them into bargains. But
its customers tended to be poor, and many defaulting buyers suffered
harsh repossession terms.

Although Ora Lee Williams was probably a welfare recipient, the
company’s easy credit terms allowed her to purchase some $1,800
worth of furniture and other items—ranging from a wallet and dra-
peries to a washing machine and a stereo—between 1957 and 1962.%
She made her payments regularly for years but ultimately defaulted,
after which Walker-Thomas sought to repossess the furniture.* The
trial court held that the contract was harsh, but legal, and upheld the
company’s actions. But on appeal, Judge J. Skelly Wright concluded
that the installment contract was so unfair that courts should not
enforce it. Unconscionability, he wrote, means the “absence of mean-
ingful choice on the part of one of the parties together with contract
terms which are unreasonably favorable to the other party.”*” When
a person having “little bargaining power, and hence little real choice,
signs a commercially unreasonable contract with little or no knowl-
edge of its terms, it is hardly likely that his consent . . . was ever
given to all the terms.”*® Mrs. Williams could not have expected that
the contract would impose such severe consequences in the event of
default. And because she was in an economically vulnerable posi-
tion, the court should refuse to enforce the contract’s unfair and
oppressive terms. The Walker-Thomas company would simply have
to bear cost of her default.
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Many lawyers heralded the decision as a victory for the rights of
the poor, whom they pictured as basically victims of an exploita-
tive commercial machine. People like Williams had little bargaining
power vis-a-vis large companies like Walker-Thomas, they said, and
courts should therefore intervene on their behalf. In his dissenting
opinion, Judge John Danaher made an important point: if Williams
could not be trusted to make decisions with her money and held
to the consequences, good and bad, of making those decisions, she
would be little better than a ward of the state, overseen “for her
own good” by the government. “Is public oversight to be required
of the expenditures of relief funds?”*’ Such a policy would rob her
of the liberty to make her own decisions, including possibly unwise
ones, and impose a degrading, unequal form of government control
over her life. Although couched in humanitarian language, Judge
Wright’s opinion represented an insidious form of autocratic rule.

Moreover, the Williams decision raised the business costs of fur-
niture companies, meaning that those companies became less will-
ing to extend credit to customers. Ultimately, the poor would find it
more difficult to obtain furniture and other goods. As one writer has
noted recently, “[T]o the detriment of its customers, the furniture
company ‘certainly tightened up” the amount of credit that it made
available to customers after the Williams decision, further reducing
the credit available to Washington’s poor.”* The court’s decision
reduced the opportunities for the least well-off to obtain furniture
and other amenities that they might otherwise have purchased on
credit. There is no doubt that contracts like that used in the Williams
case can be harsh, but giving credit is risky and costs businesses
money. Making it more costly and complicated for them to extend
credit to the needy is not wise policy.

What is the proper role of “unconscionability”? Professor Richard
Epstein has pointed out that lawyers use the term to describe two
types of unfairness—*“substantive unconscionability,” which occurs
when the terms of the contract are unfair, and “procedural uncon-
scionability,” which occurs when a contract is the product of unfair
negotiations—but only the latter should be a matter of judicial con-
cern.” If contracting parties engage in fraud or coercion, their agree-
ment is not a meeting of the minds and should not be enforced. But
if it is the product of fair negotiations, courts should avoid interced-
ing simply because they think the terms are improper. Contracting
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parties often reach agreements that outsiders would consider unde-
sirable or even absurd; participants on television shows like Fear
Factor enter into contracts that create national spectacles precisely
because the terms are so bizarre. It is not that there is no such thing
as a burdensome or unfair contract. But so long as the parties are
fully informed about their bargains, and genuinely consent to them,
the law should enforce them because no third party is in a better
position to make those decisions than the contracting parties them-
selves. In short, judges should not “police commerce in terms of
commercial decency.”*

More importantly, there is no a priori “just” arrangement between
two parties to a contract. Often they do not know before entering
into negotiations exactly what they want the final contract to look
like. It is the negotiations process, and respect for each other’s rights
regarding that process, that establishes what the final agreement
will be. Barring coercion or fraud, if the parties truly agree to a con-
tract, the result is fair and just by definition.®® Any free agreement
between parties who have not committed an injustice is necessarily
a just agreement as far as those parties are concerned.™

Allowing the government to dictate the terms of a contract invites
abuses that can harm the economy and the rights of parties that courts
consider less worthy of protection. This often means, of course, that
wealthy and allegedly powerful businesses take the hit. Yet these
businesses often operate on slender profit margins in highly com-
petitive markets, and executives must carefully choose to avoid risks
that could destroy a company and, with it, the hard-earned invest-
ments of shareholders. Increasing a business’s risks deters it from
offering innovative services and pushes investment into safer fields.
And again, relieving parties of the burdens they undertook imposes
greater costs on more prudent consumers and encourages reckless
behavior in the future by those who assume that they will be pro-
tected from bad bargains. Doctrines like unconscionability absolve
parties of their responsibilities out of a misguided sense of benevo-
lence, in a degrading and self-destructive affront to their freedom of
choice.®

California courts seem especially prone to abuse the “uncon-
scionabililty” theory to alter the contracts that even sophisticated,
well-educated people have signed.®* The state’s judges often see
their role as ensuring that a bargain is substantively “fair” rather
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than enforcing the parties’ freely chosen obligations. One area in
which California courts are particularly prone to intercede is arbi-
tration agreements. In 2007, the California Supreme Court used the
unconscionability theory to strike down a provision in an employ-
ment contract between the Circuit City company and its workers.”
The provision barred employees from bringing class-action lawsuits
against the company and required instead that they submit to private
arbitration to handle disputes that might arise during employment.

Companies often prefer arbitration because it is faster, cheaper,
and generally overseen by judges specially trained in the field from
which the dispute arises.®® Some lawyers and judges, however, believe
that arbitrators are insensitive to the needs of poor or unsophisti-
cated plaintiffs and worry that arbitration agreements often limit
the amount of damages available and include restrictive time limits
for litigation. These concerns have made California courts jealous to
ensure the availability of class-action lawsuits, seeing them as “the
only effective way to halt and redress . . . exploitation” by wealthy
businesses.” Circuit City, however, did not force its employees to give
up their rights to bring such lawsuits; instead, the company offered
arbitration as an option, providing them at the time of employment
with a package of information that included a clear explanation of
arbitration procedures. The information packet recommended that
employees consult an attorney before signing, and employees were
then asked to watch a video that explained what signing the arbitra-
tion agreement would mean. Employees had one month after their
start dates to opt out of the agreement if they so chose.

Circuit City employee Robert Gentry chose to sign the agree-
ment and waive his right to bring class-action lawsuits against the
company. But in 2002, he filed a class-action lawsuit alleging that
the company had violated the state’s labor code in various ways.
Circuit City argued that the case was barred by the arbitration
agreement, but the court held the waiver unenforceable. The con-
tract was procedurally unconscionable, the court claimed, because
it was not explicit enough about the possible disadvantages to the
employee and because employees could not be expected to read
and understand a “nine-page single-spaced document” explaining
the arbitration process or to consult with an attorney.®® The Court
acknowledged that Circuit City did not compel employees to agree
but nevertheless held that employees “felt at least some pressure”®
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to sign it, meaning that the agreement was “not entirely free from
procedural unconscionability.”®

The court’s wan statement that the arbitration agreement was “not
entirely free” of unconscionability indicates how slim the evidence
of unconscionability really was. There was no evidence that Circuit
City threatened employees who refused to agree, or that it would
have taken any punitive measures toward them. The court’s accu-
sation that Circuit City “concealed” the “disadvantageous” terms
of the agreement was also flimsy. Nothing in the agreement was
dishonest or concealed, and the fact that employees chose to sign
without consulting an attorney, or that the company made clear that
it preferred arbitration over lawsuits, does not render the agreement
unfairly one-sided. All parties anticipating a contract will try to
make their own preferences clear and will try to convince the other
side that the agreement would benefit both sides.

In the end, the court’s real concern was the substance of the agree-
ment. Class-action lawsuits are an important tool, the justices wrote,
because when people suffer minor injuries, they generally donot find
it worthwhile to undergo the time and expense of a lawsuit; only by
amassing their damages in a class action can they afford to pursue a
remedy in court. Arbitration agreements that eliminate class-action
lawsuits thus act like waivers of liability for minor injuries, allowing
companies to ““deliberately cheat large numbers of consumers out of
individually small sums of money.””®* California courts are therefore
suspicious of arbitration agreements that waive the opportunity to
bring class actions. But although these may be reasonable arguments
for enacting laws to prohibit class-action waivers, or even to prohibit
arbitration entirely, lawmakers have chosen to do the opposite: they
have enacted laws allowing, and even encouraging, private arbitra-
tion. By restricting the enforceability of such agreements, the court
was undermining these legislative decisions, despite its claim that
class-action waivers might be legal under some other circumstances.
In fact, given the breadth of the court’s decision in the Circuit City
case, it is difficult to see what steps a company might now take to
execute a valid class-action waiver. As Justice Marvin Baxter con-
cluded in his dissenting opinion, the court simply “elevat[ed] a mere
judicial affinity for class actions as a beneficial device for implement-
ing the wage laws above the policy expressed by both Congress and
our own Legislature.”*
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The Gentry case is a good example of the dangers of the unconscion-
ability theory in general. That theory was devised to protect people
who are strong-armed into unfair contracts, not to annul agreements
that are freely and knowingly signed by mature adults. Although
the terms of some agreements will appear unreasonable to outsiders
who disagree with the contracting parties or don’t share their pri-
orities, who might conclude that the contracting parties didn't really
think things through carefully enough, this is not supposed to be
sufficient reason to undo an agreement under the unconscionability
theory. People who voluntarily sign contracts do so because they
believe the benefits outweigh the burdens, and their judgment must
be respected: not only are they in a position to know their wants and
needs better than anyone else, but their right to choose for them-
selves—and to be responsible for their choices if they turn out to
be bad ones—requires that others not interfere. Yet the California
Supreme Court intervened in the Gentry case because it considered
the bargain that the parties struck to be unfair, even though it was
not the product of fraud or manipulation. The court simply imposed
its policy preferences on the parties—against their will.

Workers have many options when choosing a place to work; if they
do not like one employer’s policies, they are free to choose to work
elsewhere. Fewer than half the employment contracts in California
require arbitration agreements; there was nothing to bar Gentry and
his fellow workers from going elsewhere if they thought Circuit
City’s (voluntary) arbitration scheme was oppressive or unreason-
able.®® They chose to work at Circuit City and to sign the arbitration
agreement because they thought, for whatever reason, that it was
the best choice for them. They should be held to their word, just as
their employer would have been. By annulling the agreement, the
California Supreme Court substituted its judgment for the terms of
a fairly and openly negotiated contract.

At-Will Employment

“At-will employment” is a term used by courts to describe an
agreement between an employer and an employee that allows
either side to terminate the relationship at any time and for any
reason. The boss may fire the employee whenever he or she wants
and the employee is free to quit at any time. Although this form of
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employment contract has long been the norm in the United States,
it has been heavily criticized, and both legislatures and courts often
intercede to prevent an employer from firing an employee on the
ground that certain management decisions are contrary to public
policy. The most obvious example is civil rights legislation prohib-
iting an employer from firing an at-will employee for racially or
sexually discriminatory reasons. By explicitly declaring that these
specific, heinous motivations are off-limits, legislatures give employ-
ers clear guidelines. Unfortunately, some courts have gone further
and manufactured their own, often vague reasons for intervening
in at-will employment contracts. Some have even abandoned the
at-will contract entirely.

At-will employment benefits workers, employers, and the econ-
omy in general. Because it requires little negotiation, transaction
costs are kept to a minimum when employees are hired on an at-will
basis.® The more streamlined hiring process also allows employees
and employers a wider range of choices. In a dynamic economy,
workers should be free to switch their employment whenever they
find other jobs preferable. Today, it seems deeply ironic that in 1986
the Pennsylvania Superior Court approvingly quoted from a report
by the New York Bar that “[tlhe modern reality of relative immo-
bility in the labor market, encouraged by a web of ties that bind the
employee to the job, places [the at-will employment doctrine] in ques-
tion.”®” Whatever the circumstances may have been 25 years ago, the
American economy has only become more dynamic and employees
more willing to change jobs to suit their needs. Nationwide, over
the past decade workers have stayed on the job for about three and
a half to four years on average, with younger workers changing jobs
much more frequently.®® Had the presumption of at-will employ-
ment been abandoned in 1986, many of these workers would have
found it harder to locate new jobs, and harder to take those jobs once
found. Ten years after the Pennsylvania court’s statement, Profes-
sor Andrew Morriss, a leading expert on at-will employment con-
tracts, more accurately concluded, “The massive scale of the societal
changes at the root of our current economic instability argue against
the one-size-fits-all responses offered by the legal system.”®

At-will contracts allow employers to try out inexperienced, entry-
level employees without incurring substantial risks. Business own-
ers can give workers a trial period and decide whether the employee
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is productive. If they were required to offer jobs only on a permanent
or semi-permanent basis, with job security, employers would pay a
higher cost for bad hiring decisions. They might be stuck with poorly
performing workers or with workers who act dangerously or harass
their fellow employees. Businesses would therefore become more
stingy about offering people jobs, particularly those people who lack
special skills, experience, or personal influence—that is, the workers
who are poorest and most in need of work.”

The at-will employment contract also provides employees with
a check against employer abuses after the contract is formed, and
vice versa. As Richard Epstein puts it, “[T]he contract at will pro-
vides both employer and employee with a simple, informal ‘bond”
against future misfeasance of the other side: fire or quit.””" A wealthy
employer may be in a stronger position than the employee to dictate
the terms of employment, but he must still compete with other pro-
spective employers who can offer better opportunities to disgruntled
workers. Thus, the at-will relationship maximizes an employee’s
bargaining position. The fact that, for example, the McDonald’s
Corporation is not on an equal bargaining plane with a minimum-
wage worker does not change the fact that if a McDonald’s man-
ager abuses the worker, the worker can go to work for Burger King
instead. The Utah Supreme Court put it well in a 1998 decision
rejecting an employee’s argument that the document he signed that
acknowledged that he was an at-will employee was unconscionable.
“Ryan could have signed the acknowledgment form, received his
paycheck, quit [his job], and sought employment elsewhere, as the
at-will term permitted him to do,” the court noted. “Although Ryan
may have wanted to work at [one pharmacy], he was free to seek
employment with another pharmacy that did not maintain at-will
employment.””?

Providing workers with job protections they do not bargain for
encourages wrongful behavior on both sides. In fact, in the early
20th century, English labor unions successfully lobbied Parliament
in favor of something very similar to at-will employment because at
that time English law required laborers to stay at their jobs on pain
of incarceration.” Between 1860 and 1875, over 100,000 Englishmen
were convicted of the crime of leaving their jobs.” Unions pushed
for the creation of the “minute contract,” which enabled workers to
leave a job if an employer mistreated them.
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A worse situation was presented in Eastern European commu-
nist countries, where workers were guaranteed their jobs regard-
less of performance. This came at the cost of mobility: employees
had no incentive to perform or ability to leave, and employers had
no incentive to treat workers well or to eliminate inefficient work-
ers. The result was an attitude well expressed by the Soviet saying,
“We pretend to work, and they pretend to pay us.””> Today, Sweden,
Norway, Canada, and Japan provide job security rules that prevent
employers from firing workers at will, and these countries have
sometimes been offered as examples for the United States to follow.”
But in none of those places are jobs as easy to find as in the United
States. Although Sweden’s government claims that its unemploy-
ment rate is around 5 percent, this statistic is misleading because it
does not include the many government relief programs that subsi-
dize nonworkers without counting them as unemployed—such as
early retirement, sick leave, labor market programs, and welfare.
The actual joblessness rate in Sweden probably hovers around 15
to 20 percent.”” Norway performs somewhat better, but its job secu-
rity laws impose serious and unnecessary costs on Norwegian busi-
nesses,” and are especially harmful to young job seekers.”” Canada’s
unemployment rate has been significantly higher than that in the
United States for more than 30 years.* And although Japan’s unem-
ployment rate has historically been low, recent figures reveal that
“the period that people are unemployed [in Japan] continue[s] to
lengthen,” and that the reason for the growth of unemployment
periods is because new jobs are “not available.”®' Meanwhile, many
other nations, including France and several Central American coun-
tries, have suffered severe economic consequences from the absence
of at-will employment.*

As these examples reveal, job security has serious downsides. In
the United States, unionized industries routinely experience serious
inefficiencies as a result of rules that ban the termination of employ-
ees who fail to perform or who act inappropriately on the job. Stories
of union abuses—forcing businesses to retain employees who have
committed serious wrongs—abound. A public employees union in
New Jersey, for example, successfully defended a tollbooth worker
who was fired for shooting at a car with a paint-ball gun.® The Pepsi
company was sued when it tried to fire an employee who urinated
on the floor of his delivery truck because the employment contract
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had not specified that such behavior would be cause for termination.
The company lost.* The list goes on. As one scholar concludes, “If
employers can no longer credibly threaten employees with tough
disciplinary measures, employees will have little incentive to pro-
duce efficiently.”® Job security encourages employees to shirk their
responsibilities or to misbehave, thereby punishing the more efficient
and productive employees who might otherwise receive bonuses or
raises. New workers also find it more difficult to enter the work-
force due to union rules that limit termination: this is because to
an employer, each new worker represents a major cost and a long-
term risk, and eliminating a current worker means a time-consum-
ing and expensive review procedure, as well as the possibility of
a “wrongful termination” lawsuit. The same consequences would
probably follow the elimination or restriction of at-will employment
contracts. Restricting the at-will contract does not just deter job crea-
tion, it also leads to higher prices for consumers. In fact, economists
conclude that erosion of the at-will employment contract—either
through statutory regulation or through lawsuits for “wrongful ter-
mination”—costs Americans millions of jobs and billions of dollars
every year.®

At-will employment improves the position not only of workers
and managers but of consumers in general. The cost of providing
securer jobs—and thereby incurring the risk of poor employee per-
formance—is borne by employers who must make up that cost by
charging more for products or services. Because at-will jobs tend
to be more prevalent in the retail and service industries that serve
poor constituencies—rather than the professional services that
are patronized by upper- and middle-class consumers—this is an
especially serious concern. Increasing the costs on employers ulti-
mately increases the burden on consumers, particularly those with
low incomes.” Meanwhile, there is little evidence that employers
actually mistreat at-will employees or fire them arbitrarily,* or that
employees themselves wish for the abolition of the at-will employ-
ment contract. One study asking workers every year since 1973 what
they looked for in a job found that they ranked job security a distant
fourth.¥ They were much more concerned about generating a sense
of accomplishment or short working hours.

Despite these facts, at-will employment is under fire by scholars
who depictitas a Dickensian scheme for empowering abusive bosses,
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and courts and legislatures have fashioned a variety of exceptions to
the at-will doctrine. In the 1908 case of Adair v. United States,® the
Supreme Court explained that the right of an employee to choose
where he wants to work “is, in its essence, the same as the right of
the purchaser of labor to prescribe the conditions upon which he
will accept such labor from the person offering to sell it. So the right
of the employee to quit the service of the employer, for whatever
reason, is the same as the right of the employer, for whatever reason,
to dispense with the services of such employee.” Employers and
employees have an “equality of right, and any legislation that dis-
turbs that equality is an arbitrary interference with the liberty of con-
tract which no government can legally justify in a free land.”*" If the
government could force an employer to retain an employee he no
longer wanted or needed, it could also force an employee “against
his will, to remain in the personal service of another.”*?

More recent court decisions, beginning especially in the 1980s,”
have undermined the freedom of choice for both employers and
workers by limiting the at-will mechanism. The result is a rash of
wrongful termination lawsuits that dry up employment opportuni-
ties and raise the cost of living. Some of these cases involve genuine
employer wrongdoing, such as firing an employee for refusing to
break the law,** but in other cases courts have restricted the legiti-
mate right to terminate employees. For example, courts often invoke
a “covenant of good faith” when interpreting at-will employment
contracts as a means of imposing new duties on employers that
were not part of their contracts. And almost every state’s courts have
found “implied contracts” based on the employer’s conduct, which
limit the ability to fire an employee despite the fact that no explicit
contract ever existed.” As a result of these decisions, employers are
more reluctant to hire new employees, and longer-tenure employees
are likely to keep their jobs even if they fail to perform.

It is impossible to measure the precise economic effect of restric-
tions on at-will employment, but a thorough 1992 research project
by the Rand Corporation found that “aggregate employment aver-
ages 2.9 percent lower in years following a state’s recognition of tort
damages for wrongful termination,” and that states recognizing both
tort and contract causes of action for wrongful termination would
have about 4.7 percent lower employment than states that did not.”
When state courts adopt limits on the at-will employment contract,
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aggregate employment drops by 2 to 5 percent—even more in serv-
ice industries and large businesses. The nonlegal costs of wrongful
termination lawsuits can be 100 times greater than the actual legal
costs of defending against such lawsuits. “To put this cost in perspec-
tive,” the Rand authors concluded, “[W]e can use a measure from
the general literature on labor demand: a 3-percent decline in aggre-
gate employment is consistent with a 10 percent wage increase.””’
Another survey found much smaller effects but still concluded that
adopting exceptions to employment at will caused “a decline of from
0.8 to 1.7 percent in the ratio of employment to population.”* Still
another report found that although joblessness in Montana grew
immediately following the state supreme court’s abolition of at-will
employment, it fell again when the legislature adopted a statute
that established complicated procedures for wrongful termination
lawsuits. The authors acknowledged that this leveling effect was
probably due to “procedural and other limitations on legal claims”
under the new statute, which as a practical matter made it impossi-
ble for most fired workers to sue.” Not only do restrictions on at-will
employment dampen job creation, they also change the way that
workers are employed. Businesses often turn to temporary work-
ers to fill jobs once staffed by permanent employees. A 2001 report
found a 22 percent increase in the use of temps as a result of restric-
tions on the at-will contract.!® Because these temporary workers
are paid less, employment restrictions operate as a wealth transfer
from “low-waged, young, uneducated employees” filling these jobs
to their older, better-educated counterparts who remain in salaried
positions.!”!

At-will employment is not, as the Pennsylvania court claimed,
“an antiquated remnant of a by-gone era.”' Rather, by making it
less expensive and less complicated for workers to obtain employ-
ment, the at-will doctrine helps ensure that the right to an honest
living is a reality and not an illusion. It is an important protection
for both workers and employers who need maximum flexibility to
respond to changes in both the economy and in their own personal
needs. To put the point simply, workers are not helped by rules that make
it harder and more expensive for employers to hire them, and this is more
and more true in an increasingly dynamic economy.

As is often the case, some courts have tried to remedy the dispari-
ties arising from one bad legal rule by adopting an even worse one.
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Those employers choosing to hire temporary workers have found
themselves losing lawsuits filed by temps who complain that they
do not receive the same benefits as permanent employees. In Vizcaino
v. Microsoft Corp.,'™ temporary employees at Microsoft argued that
they were wrongfully denied certain benefits given to permanent
employees: in particular, temporary employees (called “freelanc-
ers”) were not eligible for a retirement program by which Microsoft
matched an employee’s retirement savings, or for a stock program
that allowed permanent employees to buy the company’s stock at a
discount. The freelancers were never misled; they knew when they
entered their jobs that they were ineligible for these benefits.'**

Nevertheless, a group of them sued, arguing that they were enti-
tled to the benefits, and the Ninth Circuit Court of Appeals agreed
with them. Judge Stephen Reinhardt wrote the opinion declaring
that Microsoft’s employment benefit documents were ambiguous
because the documents declared eligible all “common law employ-
ees.” Areasonable person, Reinhardt continued, might have thought
that this meant that freelancers, too, were eligible for benefits, and
“[t]he fact that Microsoft did not intend to provide benefits to per-
sons who [sic] it thought were freelancers or independent contrac-
tors sheds little or no light on that question.”'® Although Microsoft
separated freelancers from other employees; paid them out of dif-
ferent funds, gave them different badges, different e-mail addresses,
and different training, and even though the freelancers repeatedly
testified that they knew they were ineligible for the benefits, the
court declared them eligible anyway. As Judge Stephen Trott wrote
in dissent, the court was engaged in “head-in-the-sand thinking,”
designed to reverse the clear import of Microsoft’s employment con-
tracts. “If I know I have a ‘no benefits” contract,” asked Trott, “what
good does it do to ask what the ordinary average Babbitt . . . might
believe after reading a Random House dictionary? These plaintiffs
were university educated. One had a law degree. They knew what
they were getting into.”'®

As one law professor later wrote, Judge Reinhardt abused the
traditional tools of contractual interpretation in his Vizcaino opin-
ion, using “the maxims of statutory construction not to determine
what the parties had actually agreed to—that was undisputed—but
to conclude that the plaintiffs were entitled to benefits even though
they [were] not.” Thus, the decision “stretched contract law to the
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breaking point to get to its conclusion.”'”” But while Vizcaino was one
of the more extreme examples of courts” abusing their powers to reach
a desired conclusion, the cause of its tortured reasoning was clear
from the outset. As Judge Trott pointed out, the decision’s language
indicated the sort of anti-business bias that often motivates courts to
manipulate the meaning of contracts. Reinhardt’s “choice of words”
seemed designed to “clothe Microsoft with a Dickensian anti-labor
attitude,” he wrote. “Such characterizations spring full-bloom from
the first sentence of the majority’s opinion where ‘avoiding payment
of employee benefits” and ‘increasing profits’ foreshadow the nega-
tive coloration of the infidel Microsoft’s role in this drama.”'® Yet
Microsoft was always clear about its policies, and the employees
admitted that they accepted those policies when choosing to work
for the company. “Thus, the majority seems to overlook the consti-
tutional right of private parties freely to enter into contracts of their
own choice and benefit.”'®

The right to make contracts, and especially employment con-
tracts, is central to individual liberty and the values of self-determi-
nation and free choice. But for contract law to work as it ought to,
the rights of both parties must be respected. When courts put their
thumbs on the scales, society ultimately loses because parties will
be more reluctant to enter into agreements and courts themselves
lose credibility as impartial administrators of justice. This drives up
the costs of making contracts and decreases economic efficiency as
companies devote time and energy to defending themselves from
lawsuits rather than providing the public with goods and services.
Worst of all, it makes it more difficult for workers to find good jobs,
as employers—understandably wary of the costs associated with
hiring a full-time employee—turn instead to temporary labor or
choose to do business in states where employment is not fraught
with the same costs and risks. When people and businesses choose
to enter into contracts, their choices should be respected, regard-
less of whether others consider the results to be unequal or unfair.
The point of freedom of contract—the point of freedom itself—is
not to accomplish some ill-defined equality of result but to allow
each person to pursue happiness as best he or she can without the
interference of those who think they can choose better.
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11. The Abuse of Tort Law

The abuse of tort law by mercenary lawyers poses a major threat
to American businesses and therefore to the economic liberties of
everyone. Every year, frivolous or misguided “deep-pockets” law-
suits against companies cost more than $865 billion.! Much has been
written on the “jackpot justice” attitude that spawns professional
plaintiffs and saps the nation’s economic vitality.? Here we can con-
sider only some of the more egregious examples.

Public Nuisance

Recent years have seen a trend not only of private but of mas-
sive government-initiated tort lawsuits against tobacco companies,
gun manufacturers, carmakers, and other “politically incorrect”
businesses. Cases in Rhode Island, Illinois, and New Jersey have tar-
geted former manufacturers of lead paint for millions of dollars in
damages on the ground that lead paint causes illnesses, despite the
fact that lead paint was both legal and common when the companies
sold it. When it is not properly maintained, lead paint flakes can
rub off and be ingested, particularly by children, leading to severe
health problems, which is why the federal government banned it in
1978. But many buildings in America are still covered in lead paint,
and some state officials have seen this as an opportunity to bring
lucrative lawsuits arguing that the paint companies are responsible
for a “public nuisance.” These lawsuits demand enormous damage
awards to reimburse the states for the money they claim to have
spent providing health care to people who have become ill from lead
exposure and cleaning up sites contaminated with lead paint.

Whether these lawsuits are really motivated by a concern for the
public welfare or by simple greed,’ they pose a serious danger to
economic freedom because of the legal theory behind them: the con-
cept of public nuisance is simply so vague that nobody knows what
that phrase means. And without clear standards to define the term,
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government and private attorneys can exploit that ambiguity to
extort enormous sums from any business that produces an arguably
unsafe or undesirable product.

For decades, law professors and other experts have described
the concept of “public nuisance” by using terms like “mystery,”*
“quagmire,”> a “‘wilderness’ of law,”® a “sprawling doctrine,”” a
“legal garbage can” full of “vagueness, uncertainty and confusion,”®
a “mongrel” doctrine “intractable to definition,”” and “confused
beyond repair.”" Others acknowledge that “no judicial consen-
sus has emerged on some of the core issues that should establish
the parameters of the tort of public nuisance.”" Many courts have
agreed. Nuisance “‘has meant all things to all people,”” wrote the
California Court of Appeal in 1994, quoting the torts expert W. Page
Keeton, ““and has been applied indiscriminately to everything from
an alarming advertisement to a cockroach baked in a pie.””"

One common definition given to “public nuisance” is “an unrea-
sonable interference with a right common to the general public.”*
But the statutes and judicial decisions of various states contain
so many differences that Supreme Court Justice Harry Blackmun
confessed in 1992 that courts have “search[ed] in vain” for “any-
thing resembling a principle in the common law of nuisance.”*
This vagueness has led some courts to block the government from
using public nuisance theories to shut down adult businesses, cen-
sor objectionable books, or prohibit assemblies in public parks.” In
one especially odd New Jersey case, a court held that one variety of
public nuisance theory, known as “common scold”—an antiquated
concept that made it a crime for a woman to be obnoxiously criti-
cal—was unconstitutional because, among other things, it was too
vague for anybody to know what it actually means." Yet this same
vagueness attracts ambitious attorneys who want to use other kinds
of public nuisance arguments to sue industries that are seen as
harming the public in some way."

Recognizing the danger of using incomprehensible legal theories,
previous generations of lawyers tried to draw some boundaries
around “public nuisance” to prevent it from swallowing up areas
of the law where it did not really belong. For example, the authors
of the Restatement of Torts provided explanations and notes defin-
ing “unreasonableness” as action that is either intentionally wrong
or, if unintentional, is “otherwise actionable” in that it is “negligent
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or reckless” or “abnormally dangerous.”'® These lawyers were espe-
cially sensitive to the fact that the “unreasonableness” requirement
must be carefully applied because without it, courts would be “act-
ing without an established and recognized standard,” leading to
“potentially widespread damage liability.”" In addition, the Restate-
ment’s authors took note of the standards older common-law courts
used for determining when behavior was unreasonable, including
“[w]hether the conduct involves a significant interference with the
public health, the public safety,” or is “proscribed by a statute, ordi-
nance or administrative regulation.”? Without these boundaries, the
public nuisance theory could be expanded to allow government to
prosecute “bad action” or “improper conduct”—something courts
have often said would be unconstitutionally vague.*!

The authors also defined a “common right” or a “public right” as
aright “common to all members of the general public. It is collective
in nature and not like the individual right that everyone has not to
be . . .injured,”? thus making clear that a “public right” is more than
just an aggregate of private rights by a large number of people.”
A “public right” instead refers to the citizen’s right to access a public
good—that is, a common resource like the air or the ocean, which
can be used simultaneously by many people without intruding on
one another’s rights.?* Because the concept of public nuisance—
which was originally a crime—has for centuries provided a basis
for government to obtain injunctions to stop wrongful behavior, the
Restatement’s authors acknowledged that there is no historical tra-
dition that allows government to seek money damages for public
nuisances.” Thus, in a section entitled “Who Can Recover for Pub-
lic Nuisance,” they explained that private individuals may “recover
damages in an individual action for a public nuisance” under certain
circumstances, and public authorities may abate public nuisances
through injunctions;* nowhere do they suggest that public officials
could bring public nuisance suits for money.

In the past, courts rejected attempts to broaden the applicability of
public nuisance theory through litigation. In 1971, for example, the
California Court of Appeal threw out a lawsuit by environmental
activists who sued automobile manufacturers for causing air pol-
lution.”” The plaintiffs asked for damages on the grounds that the
companies had harmed the environment by manufacturing pollu-
tion-causing devices. But noting that a ruling for the plaintiffs would
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mean “judicial regulation of the processes, products and volume of
business of the major industries of the country,” the court dismissed
the case. Judges, it warned, have no authority to “do what the elected
representatives of the people have not done: adopt stricter standards
over the discharge of air contaminants in this country, and enforce
them with the contempt power of the court.”?® Recently, the same
court rejected a similar lawsuit against gun manufacturers on the
ground that “[m]erely engaging in what plaintiffs deem to be a risky
practice, without a connecting causative link to a threatened harm,
is not a public nuisance.”” It warned that if the nuisance tort were
stretched to allow lawsuits against gun makers, “[a]ny manufacturer
of an arguably dangerous product that finds its way into California
can be hauled [sic] into court.” Manufacturers of many products
might be held liable not for making faulty products but for market-
ing and selling their products in ways that might attract criminals
or vulnerable consumers to use or abuse them. This was simply not
a proper role for the broad catchall language of public nuisance,
which the court described as ““a peculiarly blunt and capricious
method of regulation, depending . . . on the vicissitudes of the legal
system, which make results highly unpredictable in probability and
magnitude.””*

The constitutional ramifications of this vagueness are troubling.
Courts have often held that the due process cause requires laws to
be clear enough to afford a reasonable person some ability to predict
whether his actions will violate the law.* This requirement of clar-
ity also applies where the defendant is a business.®? Although the
Court has sometimes said that businesses are entitled to less legal
clarity than are individuals,* that theory is based on the presump-
tion that businesses can more easily afford expert legal advice; yet
even experts cannot say what “public nuisance” means.

Moreover, the Court has repeatedly held that the due process
clause does not allow courts to impose crushing and unpredictable
tort judgments on businesses. In BMW v. Gore,* a jury awarded
the buyer of a new car $4,000 in compensatory damages because
the retailer scratched and secretly repainted the car before deliv-
ery. The jury then imposed $4 million in punitive damages. The
Supreme Court overturned this, concluding that the amount was
so excessive that it violated “[e]lementary notions of fairness
enshrined in our constitutional jurisprudence.” Those principles
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require that a person or business “receive fair notice not only of
the conduct that will subject [them] to punishment” but “also of
the severity of the penalty.”* A few years later, in State Farm v.
Campbell ** the Court invalidated a $145 million punitive damages
award against an insurance company because the damages were
so excessive compared with the plaintiff’s injury as to violate basic
fairness requirements and therefore fell short of the requirement of
due process of law.”” These cases confirm that the principles of due
process—including the fundamental rule that legal lines must be
clear enough to permit people to know ahead of time what actions
will incur punishment—apply both to individuals and to busi-
nesses, and not only to the statutes that legislatures enact but also
to common-law legal theories like public nuisance. If the law is too
vague for reasonable people to understand what acts are allowed
and what acts the state will punish, then the law is unconstitution-
ally vague.

State officials who bring nuisance cases against car companies
and lead paint makers are exploiting an already vague and poten-
tially dangerous tort in ways that make it even more ambiguous
and are likely to expose businesses to liability for excessive dam-
ages.” Ignoring the traditional rule that government may not obtain
money damages under this tort, public officials now seek tremen-
dous amounts of money from private businesses, money that will
only tantalize them with thoughts of more money in the future. And
perhaps worst of all, many such lawsuits are based on conduct that
was lawful and reasonable when the defendants engaged in it. In 2006,
California’s attorney general filed a public nuisance case in federal
court against General Motors and other carmakers, arguing that the
companies were contributing to global warming by making and
selling automobiles. The public nuisance tort is supposed to cover
only conduct that is unreasonable, but there is nothing unreasonable
about selling cars—indeed, as the carmakers pointed out in their
brief to the trial court, the state of California itself operates a fleet
of over 100,000 automobiles. Likewise, there was nothing illegal or
unreasonable about making and selling lead paint at the time that
the targeted companies did so. The states suing these paint mak-
ers never alleged that they defrauded the public or covered up the
hazards associated with the use of their products. Rather, they sued
despite the fact that the companies’ conduct was legal.
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If the lawful sale of a legal product can later serve as grounds for
future liability of potentially unlimited severity, companies will be
unable to escape devastating—and economically wasteful—liability.
This is true not only of paint, firearms, and cars but also of such
potentially dangerous but still lawful products as alcohol, caffeine,
or fast food, which might well be targets in the future.® It is easy
to foresee a flood of cases against everything from adult magazines
to music with violent lyrics, to sellers of alcohol or caffeinated bev-
erages, to beneficial industries that have harmful or polluting side
effects, like power companies, pharmaceutical makers, or even
movie studios whose films might glorify and “encourage” reckless
driving, violence, or unsafe sex. Unable to predict what conduct will
expose them to liability, businesses will take extensive steps to avoid
that liability; they will curtail research, development, and economic
expansion and will divert resources to insuring against lawsuits.

Sensing the threat posed by an unbridled public nuisance tort,
an Illinois appeals court, the New Jersey Supreme Court, and the
Rhode Island Supreme Court recently rejected lawsuits against
former lead paint makers. To allow government to sue companies
that “produced a legal product decades ago that was used by third
parties who applied the product,” wrote the Illinois judges, would
seriously undermine important public policy concerns.”’ The New
Jersey Supreme Court was more explicit.** Recognizing that the
tort of public nuisance was ““vaguely defined” and ‘poorly under-
stood,””# the court was skeptical of the government’s attempt to
go beyond even the loose common-law standards that “define it as
a cognizable theory of tort law.” Doing so might have “disastrous
consequences” because if “merely offering an everyday household
product for sale can suffice for the purpose of interfering with a
common right,” the concept of public nuisance would even apply
to “ordinary consumer products which, although legal when sold,
and although sold no more recently than a quarter of a century ago,
have become dangerous through deterioration and poor mainte-
nance by the purchasers.”* If that were to happen, “nuisance law
would become a monster that would devour in one gulp the entire
law of tort.”** The Rhode Island Supreme Court recently agreed.
After the state’s longest civil trial, a jury found Sherwin-Williams
and other paint companies liable for causing the state’s children to
be exposed to lead paint.* The judge ordered the companies to pay
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the cost of eliminating the paint throughout the state, which will cost
anywhere from $1.37 billion to $3.47 billion.* But in July 2008, the
state’s highest court threw out the lawsuit on the grounds that lead
paint was legal when it was sold but the paint companies were not
responsible for its deterioration. “In declining to adopt such a wide-
spread expansion of [public nuisance] law,” the court observed, “we
are mindful of the words of Edmund Burke that ‘bad laws are the
worst sort of tyranny.””# Unfortunately, these decisions have not put
a stop to public nuisance lawsuits against lead paint manufacturers:
shortly before the New Jersey decision was issued, an appeals court
in California reinstated a lawsuit against paint makers that had
been dismissed by a trial judge,*® and similar cases continue in
Mississippi, Texas, Ohio, and Missouri, wasting taxpayer dollars
and dangerously expanding an already vague concept of tort law.*

California’s Vague Business Torts

Legislatures and courts often struggle to make the law flexible
enough to protect people but precise enough to prevent abusive and
opportunistic lawsuits. But in some cases, states have enacted laws
so broadly written that almost anyone can sue almost anyone else
for almost anything at all.

One of the worst offenders is California’s Unfair Competition
Law, also known as “section 17200,”*° which is so ambiguous that
it covers almost anything that plaintiffs think “unfair.” Courts
acknowledge that the term “unfair” is “not precisely defined in
the statute, and the courts have struggled to come up with a work-
able definition.”*' The statute’s language is so unclear that, as one
expert on the abuse of tort law points out, even “compliance with
the law is not necessarily a defense since business practices that are
not ‘unlawful” may still be ‘unfair.””>> Under this law, courts have
almost unlimited discretion to decide what commercial conduct is
allowable or not.®

Worse, almost anybody can be a plaintiff. In 1995, law professor
Robert Fellmeth warned that the extremely broad standing rules
attached to section 17200 meant that any member of the public was
entitled to sue, even if he or she had not been injured by the business
practice at issue.” In fact, the rules were so lax that a plaintiff could
bring a section 17200 claim on the ground that the defendant had
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violated another law, even if the plaintiff could not have sued under
that other law.* For example, even though certain federal environ-
mental statutes specify that only federal government officials may
use them as grounds for a lawsuit, California courts nevertheless
allowed any person to sue under these laws because the violation
of a federal law also qualifies as an “unfair” business practice.® “No
statute of which we are aware,” wrote Fellmeth, “confers the kind of
unbridled standing to so many without definition, standards, notice
requirements, or independent review.” The law was “headed toward
the worst of all possible legal worlds: abuse of process as unqualified
person][s] disingenuously invoke the interests of the general public,
extortionate nuisance lawsuits with high exposure, confusion and
duplication of litigation resources, and uncertain finality.”’

The years that followed proved Fellmeth right. The number of
frivolous, expensive, time-consuming section 17200 cases is legion.
One plaintiff alleged that an airline engaged in unfair competition
by failing to provide enough legroom for extraordinarily tall pas-
sengers.”® Another plaintiff alleged that it was “unfair” for a hotel
to charge a fee for room service.” A class-action suit alleged that the
makers of the Brita water filters engaged in an unfair business prac-
tice because the instruction booklet said that consumers would have
to replace their filters more often than is actually necessary, meaning
that a gallon of filtered water cost 17 cents more than it otherwise
would.®® Another plaintiff sued a movie company for advertising its
films with praise from fake movie critics®—a lawsuit described by a
dissenting justice as “the most frivolous case with which I have ever
had to deal.”® Still another argued that it was “unfair” for a grocery
store to place anti-theft tags on its Sudafed and other over-the-coun-
ter medications because that made it hard to read the warning label,
which made him “feel that he could not safely use the Sudafed.”®
And one group of plaintiffs argued (successfully) that the Kwikset
corporation had committed an unfair business practice by labeling
its locks “made in the U.S.A.,” when the tiny screws holding the
locks together were actually made in Taiwan.* Plaintiffs often try to
use the Unfair Competition Law to advance their political agendas;
they’ve argued that it was an unfair business practice for an adult
cable television channel to make money by selling pornographic
cable television programming,® or for a clinic to make money by
providing abortions,*® or for a corporation to defend itself against
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allegations that it abuses workers.”” In one case, the court was even
forced to explain that the law did not prohibit retailers from sell-
ing at a profit.®® As Michael Greve has concluded: “California courts
have created multiple vehicles to facilitate generous monetary relief.
In short, ‘[t]he only apparent limitation upon the practical reach of
the UCL is the imagination of man (and woman).””®

Although courts have ultimately ruled against most of these
frivolous complaints, they have done so only after time-consuming
and expensive litigation, regularly costing businesses hundreds of
thousands of dollars even when they win. Most abuses of section
17200 go unreported because California’s trial courts do not publish
their decisions. Only those cases that make it to the appellate court
level are preserved for researchers, so the true effects of this law are
impossible to measure, particularly its effect on the small businesses
intimidated into settlements because they cannot afford to go to
court. These companies often simply pay whatever the aggressive
plaintiff’s attorney demands to make the case go away.

In one highly publicized incident, the California attorney gen-
eral brought an action to stop a law firm known as the Trevor Law
Group from abusing the Unfair Competition Law. The court ruled
in his favor, concluding that the firm had engaged in “a kind of
legal shakedown scheme” whereby “[a]ttorneys form[ed] a front
‘watchdog’ or ‘consumer’ organization . . . scour[ed] public records
on the internet for what are often ridiculously minor violations of
some regulation or law by a small business, and sue[d] that busi-
ness in the name of the front organization.”” Trevor had filed cases
against dozens of small manicure shops for reusing the same bottles
of nail polish on different customers (which is not illegal”'). Most
of these businesses—often family owned and staffed by unskilled
immigrants—paid Trevor off at a few thousand dollars each rather
than go to court.”” But while the attorney general managed to shut
down one outstanding abuser, others continue to harass California
businesses because the law is so vague that courts find it difficult to
dismiss even ridiculous cases. Unfair business practice litigation in
California has degenerated into a feeding frenzy for attorneys who
use the law to shake down businesses, particularly small businesses
that cannot afford to defend themselves.”

In 2004, voters enacted Proposition 64, which restricted some
of the law’s abuses by requiring plaintiffs to show that they had
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actually been injured before bringing a lawsuit.”* But because
the definition of injury is itself so broad—even a tiny amount of
money can qualify—this initiative sets up only a minimal protection
against abuses.” And the amendment did nothing to clarify what
qualifies as an “unfair” practice or limit the amounts that lawyers
and plaintiffs can demand for trifling or nonexistent violations.

Moreover, other similar laws remain unchanged, allowing plain-
tiffs to bring other kinds of frivolous cases against businesses. The
state’s Proposition 65, for example, requires businesses to post signs
warning the public that certain harmful chemicals (including lead in
crystal or carbon monoxide in automobile exhaust) can be found on
the property. This law creates a special incentive for abuse because
it provides that individuals who bring successful lawsuits are enti-
tled to receive 25 percent of all civil penalties recovered in a lawsuit,
and defendants can be liable for up to $2,500 per day per violation.”
As a result, Proposition 65 has become one of the most common
tools for extorting money from businesses in the guise of protecting
public health and safety, something the state’s lawyers have come to
call “greenmail.””

In one 2006 case, Justice David Sills of the California Court of
Appeal explained at length how unscrupulous lawyers masquerad-
ing as public-interest law firms use Proposition 65 and the Unfair
Competition Law “to precipitate payoffs by private businesses for
alleged violations of law having no real relationship to a true public
interest.””® The “Consumer Defense Group,” which filed the lawsuit,
was really a “straw plaintiff[]” created by enterprising attorneys
who saw Proposition 65 as an opportunity for lucrative litigation.”
This group targeted apartment owners for Proposition 65 lawsuits
for two reasons: “One, each apartment had . . . parking facilities!
Thus the apartment allegedly ‘exposed’ tenants and visitors to car-
cinogens in auto exhaust. . . . Two, each apartment did not prohibit
tobacco smoking,” meaning that “somewhere on the property the
apartment allegedly ‘exposed’ its tenants and visitors to second-
hand tobacco smoke.”*

Justice Sills provided a step-by-step illustration of how such cases
work. First, create “a ‘consumer’ organization that you of course
control.” Second, locate a ““target” business” and fill out the neces-
sary forms, which are “intended to frighten all but the most hardy
of targets (certainly any small mom and pop business) into a quick
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settlement when they get it.” The business then offers settlement
to get out of a lawsuit, and the plaintiff can keep the monetary
reward by depositing it with his sham consumer-interest group.®
In this way, the attorneys behind the Consumer Defense Group
had “attempted to . . . shake [apartment owners] down for attorney
fees based on the absence of Proposition 65 warnings based on so-
called ‘exposures’ such as the absence of an absolute prohibition
of smoking on the premises.”®? The court described this as “extor-
tion.”® Unfortunately, while Justice Sills dismissed this especially
egregious case, most such lawsuits are settled out of court by busi-
nesses that would rather pay a plaintiff to go away than undergo
the time and expense of defending themselves in court.* These law-
suits transfer millions of dollars every year from productive busi-
nesses to the pockets of attorneys and plaintiffs who threaten to
sue over practices that often pose no realistic threat to the safety of
Californians.®

Civil Rights Laws

Civil rights statutes are also frequently abused by opportunistic
litigants who seek not to prevent wrongful discrimination but to
enrich themselves at others” expense, often over the most minor
infractions. Again, California is a frequent source of such abuse.
Under the Unruh Civil Rights Act, for example, it is illegal for the
state’s businesses to offer discounts to women: “ladies’ nights” at bars
are illegal.® In a 2007 case, the California Supreme Court held that a
man who “suffers” from this sort of discrimination by being required
to pay the regular price on a ladies’ night does not even have to ask
the manager to give him a similar discount before filing a lawsuit
for “discrimination.”® Other abuses abound, enriching professional
plaintiffs and the bounty-hunter attorneys who represent them.

One such legal organization, Consumer Cause, Inc., has a partic-
ular fondness for abusing the civil rights laws.*® The organization’s
founder, Morse Mehrban, is a well-known “bounty-hunter” lawyer
who was recently fined $20,000 for misappropriating part of the
$600,000 he obtained in a flurry of Proposition 65 lawsuits.* Con-
sumer Cause’s only shareholder is Mehrban’s mother; his father
is the treasurer, and his wife is the only employee.” Nevertheless,
Mehrban’s group masquerades as a civil rights organization for

249



THE RiGHT TO EARN A L1VING

purposes of financial gain. It recently represented Marc Angelucci,
himself an attorney who often collaborates with Mehrban in chal-
lenging the constitutionality of domestic violence laws on the ground
that they discriminate in favor of women.”" In 2004, Mehrban and
Angelucci sued a nightclub that advertised discounts for ladies’
nights, offering, of course, to drop the case if the club would make out
a check for $5,000.”2 The club agreed, and the case settled, whereupon
Mehrban and Angelucci filed a motion for attorney’s fees. But the
court rejected this request, noting that the club had not actually oper-
ated a ladies” night for almost a year before the lawsuit was filed. “It
appears,” wrote the court, “that Consumer Cause based its complaint
on information published in various editions of the L.A. Downtown
News,” which “incorrectly stated that admission ‘is free for women
on Fridays before 10 p.m.”” Mehrban and Angelucci had filed the case
without even making “at least some preliminary investigation.”*
Undeterred, Mehrban, Angelucci, and Consumer Cause continue to
file lawsuits against bars that offer ladies” nights.

Injust two years, the organization filed more than 130 cases against
companies in the Fresno area alone.”* Among its many other lawsuits
was a 1999 case against hotels and gas stations for selling cigars with-
out posting Proposition 65 warnings about the chemicals in tobacco
smoke.” The trial judge, Los Angeles County Superior Court Judge
Brett Klein, asked Mehrban in court how the damages or a settlement
would be spent if Consumer Cause prevailed.”® Mehrban answered
that money from his Proposition 65 cases is deposited into a “trust
fund . . . established by Consumer Cause, Inc.” and withdrawn to
pay Mehrban for his legal services. This, he said, was the trust fund’s
only expense, except for “expenses maintaining a corporate struc-
ture.”*” Judge Klein dismissed the case, noting that it was

brought in the private interest, not in the public interest....
There are many nouns that one might attempt to use, met-
aphorically, to describe what this case is about. “Bounty
hunter,” the term used by defendants in their papers, is not
one that I would use. I think, rather, the most appropriate
metaphorical term would be “racketeering.”?

In 2007, Mehrban and Angelucci prevailed in a lawsuit filed
against another Southern California nightclub for offering discounts
on ladies” night. The lower court held that Angelucci (who once
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again served as the plaintiff) was at least required to ask the owner
to give him the discount before he could claim that he had been dis-
criminated against, but the state supreme court overruled this. Any
price differential at all, it declared, is alone grounds for a lawsuit.”
Another infamous tool for exploitation by attorneys and plaintiffs is
the Americans with Disabilities Act. The ADA requires businesses to
ensure that their facilities are “accessible” to people with disabilities,
meaning that companies must install expensive wheelchair ramps,
elevators, toilet facilities, and even new door handles to replace the
knobs that are unusable by people who lack full use of their hands.
In fact, the ADA is “potentially the most expensive business mandate
in history.”'® A world in which buildings are more easily accessed by
people with physical handicaps is certainly desirable, but imposing
these severe costs on businesses makes it harder for entrepreneurs
to start and run businesses, raises costs to consumers, and unfairly
requires private companies to pay for public benefits that should be
paid for by taxpayers if they consider these benefits worthwhile.
Troublesome as these requirements are, many companies have
managed to deal with them. More troubling is the vagueness of the
law’s wording, which declares that businesses must provide “rea-
sonable accommodations” to people with disabilities. In some cases,
this requirement has been taken to a ridiculous extreme. The United
States Supreme Court has held, for example, that the ADA requires
professional golfing tournaments to change rules against golf carts
because they discriminated against players who found walking diffi-
cult.’” In other cases, plaintiffs with learning disabilities—including
medical students—have demanded and received extra time to take
tests.!”? In still others, movie theaters were found liable for violating
the act because the seats they provided for people in wheelchairs
did not enjoy the same viewing angles as other seats.!® Courts have
even held that because certain dangerous mental disorders qualify
as disabilities under the ADA, employers must provide expensive
“accommodations,” such as paying for treatment programs for
alcoholic or drug-abusing employees instead of firing them. When
the Coca-Cola company discharged an executive who engaged in
“violent and threatening behavior,” the executive sued, arguing that
the company had discriminated against him as an alcoholic, in vio-
lation of the ADA. A jury awarded him $7.1 million.'"™ What may
be even worse, the proliferation of mental disorders described in
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the psychological literature—and the vagueness with which they
are defined—means that nearly any employee with a difficult per-
sonality can claim to be suffering from a disability covered by the
ADA. As ADA expert Walter Olson points out, there’s “narcissistic
personality disorder,” which is characterized by an excessive need
for approval and little attention for the needs of others, or “avoid-
ant personality disorder,” which manifests itself through an extreme
sensitivity to criticism. At one time, hostile, abusive, or lazy employ-
ees, or those who were just not right for the job, could simply have
been discharged, but now an employee can claim to be suffering
from a disorder and sue for discrimination if he is fired, or even if
he is merely transferred to a less desirable position or receives any
other treatment he perceives as negative.'®

It is not always clear what a “reasonable accommodation” under
the act might be. Businesses must install wheelchair ramps, to be
sure. But one ADA practitioner also recommends abolishing “busy
or changing patterns” in carpets and eliminating harsh light and
unusual fonts on signs to accommodate people with poor eye-
sight.'® One worker who suffered from asthma successfully sued
a telephone company that installed and removed office equipment,
a job that generally involves a lot of dust and is therefore bad for
asthmatics. When the company discharged the asthmatic, the court
found it in violation of the ADA for not accommodating her condi-
tion.'” In May 2007, a worker who claimed to suffer from “seasonal
affective disorder”—meaning that her mood was unduly affected by
weather conditions—sued her employer for $33 million because she
didn’t get a desk next to a window.'®

Aslegal historian Lawrence Friedman once noted, vague language
in a law is essentially a delegation to courts. “Such a law buys time; it
is a compromise between those who want sharp, specific action, and
those who stand on the status quo.”'” The problem is that the costs
of those compromises fall unfairly on those who run businesses, and
vagueness encourages litigation by mercenary plaintiffs. Lawsuits
are not only extremely easy to formulate but also come with built-in
incentives: because the ADA is considered a civil rights law, attor-
neys who win such cases can demand attorney’s fees in addition to
their share of damages. Suing under the ADA is so lucrative, in fact,
that some plaintiffs seem to make a living merely by filing lawsuits.
Jarek Molski, a well-known professional plaintiff, filed more than
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700 lawsuits under the act in courts throughout California, nearly all
of which were settled out of court for a payoff."? In 2005, a federal
court dismissed one of his cases, noting that although civil rights
laws are “intended to achieve the prompt remediation” of discrimi-
nation, Molski’s “true motive” was “to extort a cash settlement.”!
In another decision, the court pointed out: “Almost as startling as
the sheer number of complaints Molski has filed, is the number of
those claims that settle. Of the hundreds of cases Molski has filed in
this district, not one has ever been litigated on the merits.”"'? Instead,
businesses generally paid to settle the case before trial. “Molski’s
m.o. is clear,” the judge concluded, “sue, settle, and move on to the
next suit.”"® Lawsuits like these justify Walter Olson’s concern that
“[n]o degree of good faith can keep [businesses] from being taken to
court and sometimes losing.”"*

The number of federal discrimination lawsuits increased 2,200 per-
cent between 1969 and 1994."> They now account for one-fifth of all
lawsuits filed in the United States.'® A startling number of these are
later determined to be frivolous."” As many experts have noted, in
many of these cases “the suits are not, in any realistic sense, brought
either by or on behalf of” the plaintiffs but rather “as a practical mat-
ter, it is the private attorneys who initiate suit and who are the only
ones rewarded for exposing the defendants’ law violations.”'® And
although defendants often manage to defend themselves from the
most absurd cases, the defense still costs so much money in attor-
ney’s fees, court costs, and time that even defendants who win
actually lose.

Although complaints about the abuse of civil rights laws abound,
it bears emphasizing that many of these cases, while seemingly friv-
olous, are actually warranted by the language of the statutes under
which they are brought. Businesses without wheelchair ramps or
with doors too narrow for wheelchairs to enter really are in viola-
tion of the law, as are California companies that offer free chocolates
to women or ladies” night discounts. Many of these violations may
seem petty, but they are nevertheless actual violations, and attorneys
who file enforcement actions with the unseemly motive of personal
gain are rarely doing anything technically illegal. The fact that the
Trevor Law Group brought so many cases in hopes that defendants
would settle distinguishes it only in degree from the litigator who
targets only a single business. Nor does the motive of filing a lawsuit
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prove that the claims are not substantiated by the law. A desire for
personal gain instead of for “doing justice” may not play well in the
media, but civil rights laws are tailored to self-interested motives
because they provide for attorney’s fees as an incentive to encourage
the filing of lawsuits. Opportunistic plaintiffs who comply with the
literal language of a statute when filing a case are not to be blamed
for their opportunism any more than a taxpayer who takes advan-
tage of a legal deduction for his own personal gain, or a property
owner who uses the threat of a lawsuit to obtain a concession from
a neighbor. The fault for profit-seeking ADA plaintiffs lies in the
vague language of a law that gives them the opportunity to extort
businesses with legal threats. Without fixing this problem, the dan-
ger of jackpot justice will remain. The successful prosecution of the
Trevor Law Group may have sent a warning shot across the bow of
one of the largest pirate ships, but it will probably not deter others
from searching for treasure in the future.
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12. Regulatory Takings

The Fifth Amendment declares that government may not take
private property for public use unless it pays the owner “just com-
pensation.” The most obvious example of such a taking is when gov-
ernment uses the power of “eminent domain” to seize the title to
land that it needs for a freeway, firehouse, or other public project.
While virtually everyone agrees that these are “public uses,” local
governments also frequently take land to benefit private parties.
This became a major controversy in 2005 when the Supreme Court
decided Kelo v. New London,' allowing a small Connecticut city to
condemn several homes and other properties and transfer them to
private developers to construct condominiums and shopping cent-
ers. This, the Court said, was constitutionally permitted notwith-
standing the Constitution’s restriction of eminent domain to “public
uses.” The justices reasoned that the term “public use” is synony-
mous with “public benefit,” so government can take property for any
project that benefits the public. But since the rational basis test gives
bureaucrats practically unlimited power to determine what does
and does not benefit the public, this essentially meant that lawmak-
ers can redistribute property for whatever purpose they consider a
good idea—including taking property from one owner and giving
it to another to use for his own private profit.* This decision led to
a nationwide outcry and efforts in almost all the states to restrict
the use of eminent domain.® Private property, many people argued,
should be taken only for genuinely public uses, such as highways or
post offices, and not for a private enterprise, even if that enterprise
might somehow benefit the public in some indirect way.

But there is another, subtler way in which government takes pri-
vate property: so-called regulatory takings, which occur when the
government restricts an owner’s rights to use his or her land. The
question of whether and when a property owner should be compen-
sated for this kind of taking is a center of controversy. And because
these regulations often affect businesses, and particularly the real
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estate and housing markets, the subject of regulatory takings is of
central importance to economic freedom in the United States.

Why Are There “Regulatory” Takings?

The concept of regulatory takings addresses an ambiguity in the
Fifth Amendment. Although that amendment requires the govern-
ment to compensate property owners when it takes away their prop-
erty, it does not define the word “take.” If the amendment required
compensation only for the use of eminent domain, clever govern-
ment officials could get around the compensation requirement sim-
ply by enacting laws that require property owners to do with their
land what the government wants them to do (or to refrain from
doing that which the government disapproves), rather than actu-
ally taking away the title to the land. If the government wanted
to provide the public with, say, a public park, it could either seize
the property through eminent domain and compensate the owner
or decree that the owner must turn his land into a park and not
compensate the owner. It is obvious which option the government
would choose. Without a remedy for such nonpossessory takings,
landowners would be entirely at the government’s mercy.

In 1871, the United States Supreme Court began closing this loop-
hole in a case called Pumpelly v. Green Bay Company.* Pumpelly, a
Wisconsin property owner, sued the Green Bay Company for flood-
ing his land during the construction of a canal. Since the company
was a government entity, Mr. Pumpelly argued that this action had
taken his land without just compensation, in violation of the Wis-
consin state constitution.’ But the company argued that it had not
actually taken anything; it had only flooded the land; Pumpelly still
owned the property, even if it was now under water.

The Supreme Court rejected this facile argument. “It would be a
very curious and unsatisfactory result,” the justices wrote, if the gov-
ernment could “destroy [property’s] value entirely, . . . inflict irrepa-
rable and permanent injury to any extent, . . . [and,] in effect, subject
it to total destruction without making any compensation, because,
in the narrowest sense of that word, it is not taken for the public
use.”® Such a rule would allow government much greater control
over property than the amendment’s authors intended; states could
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evade a constitutional protection that was meant to secure the rights
of citizens.

Three years later, the Michigan Supreme Court reiterated the
point. “It is a transparent fallacy to say that this is not a taking of
his property, because the land itself is not taken,” the court noted, or
“because the title, nominally, still remains in [the owner], and he is
merely deprived of its beneficial use.”” The fallacy lay in ignoring the
fact that the right to use is a necessary component of property rights:
the right to own something is not simply the right to lay claim to a
physical object but the right to operate, apply, work, sell, or manipu-
late that object. One with no right to use a hammer, or a car, or land,
or who lacks the power to sell, give away, trade, or exclude others
from these things, would gain little by claiming to “own” them. So
for the government to take away use rights does mean to “take” the
property at issue. As the Michigan court remarked, property “does
not consist merely of the right to the ultimate particles of matter of
which it may be composed.”® To speak of “ownership” as divorced
from the right to use property would be to speak of “a purely meta-
physical abstraction, as immaterial and useless to the owner as ‘the
stuff that dreams are made of[.]""”*

At the same time, courts also recognized that government had
extensive power to regulate property to protect public health, safety,
and welfare, even if such regulations had severe negative effects on
property values. In Mugler v. Kansas," the Court upheld a law pro-
hibiting the making or selling of alcohol without a license. When
Peter Mugler continued to operate his brewery, he was brought up on
charges and, citing the Pumpelly case, argued that the law deprived
him of the right to use his property. The Supreme Court disagreed.
“The question in Pumpelly v. Green Bay Co., arose under the state’s
power of eminent domain,” wrote Justice John Marshall Harlan,
“while the question now before us arises under what are, strictly, the
police powers of the state, exerted for the protection of the health,
morals, and safety of the people.”" If the state exercised its police
powers, it was not required to compensate property owners, even if
those powers led to a drastic diminution in the value of the property.
Such laws did not appropriate property for the benefit of the public,
but merely declared “that its use by any one, for certain forbidden
purposes, is prejudicial to the public interests.”*
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Harlan recognized that the dividing line between police power
regulations (not requiring compensation) and the use of eminent
domain (where compensation was required) was not always clear,
but he tried to explain the distinction: “The exercise of the police
power by the destruction of property which is itself a public nui-
sance, or the prohibition of its use in a particular way, whereby
its value becomes depreciated, is very different from taking prop-
erty for public use. . . . In the one case, a nuisance only is abated;
in the other, unoffending property is taken away from an innocent
owner.”" Yet alcohol had not been a nuisance in Kansas when Peter
Mugler began manufacturing it. Could the state convert it into
a nuisance by mere fiat, thus eliminating the rights Mugler legiti-
mately expected to exercise? Harlan said yes and relied on Stone v.
Mississippi' to do it: “[TThe supervision of the public health and the
public morals is a governmental power, ‘continuing in its nature,””
he wrote, and ““for this purpose, the largest legislative discretion is
allowed, and the discretion cannot be parted with any more than
the power itself.””** In other words, states had unlimited power to
declare that something that was once legal was now an illegal public
nuisance, thereby eliminating a person’s property rights and taking
previously “unoffending” property “away from an innocent owner”
without compensation.'®

Taken together, Pumpelly and Mugler set the stage for serious legal
confusion about the nature of property rights. At what point does
a noncompensable regulation, purportedly in the service of pub-
lic health and safety, go beyond that limit and end up confiscating
private property, activating the just-compensation requirement?
In the 1922 case of Pennsylvania Coal v. Mahon,"” Justice Oliver
Wendell Holmes acknowledged that this line was not clearly drawn.
The “seemingly absolute protection” given to property owners by
the takings clause was “qualified by the police power,” he wrote,
which led to a “natural tendency . . . to extend the qualification
more and more until at last private property disappears.” But gov-
ernment control over property “cannot be accomplished in this way
under the Constitution.” Whatever confusion might exist as to the
boundary between the police power and eminent domain, “[t]he
general rule at least is that while property may be regulated to a
certain extent, if regulation goes too far it will be recognized as
a taking.”'®
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“Goes too far” is not very helpful as a legal rule; but in the more
than 80 years since Mahon was decided, the Supreme Court has never
formulated a clearer one. Some scholars have proposed helpful sug-
gestions. Professor Richard A. Epstein, for example, argued in his
pathbreaking book Takings: Private Property and the Power of Eminent
Domain that the police power, by which the state protects individu-
als from aggression or injury by others, differs categorically from
eminent domain, which the state uses to take property to provide
some sort of public benefit or public good to which people would
not otherwise be entitled. The police power is the state’s power to
use coercion in defense of individual rights, arising from the classi-
cal liberal principle that people have the right to defend themselves
from direct injuries and can entrust the state to help protect them.
That power imposes no obligation on the state to compensate the
affected person, who has not been deprived of any rightful freedom.
In Epstein’s formulation, “the police power gives the state control
over the full catalogue of common law wrongs involving force and
misrepresentation, deliberate or accidental, against other persons,
including private nuisances.”** But no one has a natural right to ben-
efit himself by compelling another person to give up his land; thus,
the government must pay compensation when it seizes property to
provide amenities that go beyond merely protecting of the rights of
the innocent.

The distinction between the police power and eminent domain
makes sense of an otherwise curious paradox in the law of takings:
the government can entirely deprive a criminal of his property—for
instance, the gun with which he commits a robbery—without com-
pensating him at all. But it cannot deprive an innocent person of
even a minor property right through eminent domain without com-
pensation. This contradiction is only apparent because the seizure
of property used in a crime is an exercise of the police power that
protects the rights of the innocent and therefore requires no compen-
sation, whereas a small encroachment on the property of an unof-
fending citizen as a means to provide the public with some desirable
benefit is an exercise of the eminent domain power: it injures one
who has violated nobody’s rights, and that person deserves to be
made whole.

Epstein’s theory is clear, principled, and persuasive. But it has not
been adopted by the legal community and has been criticized by
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courts and commentators who argue that the dividing line between
eminent domain and the police power is often far from obvious. But
while there will always be hard cases, a clear conceptual distinction
is important for counteracting the “natural tendency” to expand the
police power, as Holmes warned, until private property disappears.

Modern Attempts to Explain What “Goes Too Far”

Today, there are three basic kinds of regulatory takings. The first
two, known as “categorical” takings, always entitle the property
owner to compensation, at least in theory. If these two categories do
not apply, however, a regulatory takings case will fall into the third
category, analyzed under the so-called Penn Central test—an inco-
herent test with few meaningful guiding principles, under which
property owners virtually never obtain compensation.

The first category was delineated in Loretto v. Teleprompter Manhat-
tan CATV Corp.* in which the Supreme Court held that an apart-
ment owner who was forced to install cable television equipment on
her building was entitled to compensation despite the fact that the
equipment was very small and constituted a very minor physical
infringement on her property. The Court explained that a law requir-
ing a person to admit something onto her land against her will was
an “occupation” that “denies the owner any power to control the use
of the property.”? Since the right to exclude others from one’s prop-
erty is so essential to the concept of ownership, the government may
not deprive a person of that right without just compensation.

The second categorical taking comes from the Supreme Court’s
decision in Lucas v. South Carolina Coastal Council  This case involved
a state law that prohibited a developer from constructing anything
on the shorefront property on which he intended to build a home.
The Court held that because the restriction blocked “all economically
beneficial or productive use” of the land, the owner was entitled to
just compensation.” Such a regulation, after all, was tantamount to
the outright expropriation of his property.

These two categories were supposed to make it easier to identify
the circumstances in which property owners were due compensation
from the government, but they suffer from some major logical flaws
that undermine their power to protect property owners. The Loretto
decision, for example, noted that the cable television equipment was
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a “permanent physical invasion” of Ms. Loretto’s property.** Temporary
invasions, therefore, have often been held not to constitute a tak-
ing, even where those invasions are far more severe than the ones at
issue in Loretto.” Perhaps the most egregious example arose in Yee
v. Escondido,*® when owners of mobile home parks challenged the
constitutionality of a California law prohibiting them from evicting
people who lived on their land. These mobile homes—something of
a misnomer since they are usually too large to actually move—were
owned by their residents, but the ground underneath them was not.
The land was leased from the owner of the mobile home park, who
also provided other facilities for residents and charged a monthly
rent. Because the state law prohibited these owners from evicting
residents except under specified circumstances, the owners argued
that the law essentially created a permanent physical occupation of
their land similar to the occupation allowed in Loretto. The Supreme
Court rejected this argument. The owners “voluntarily rented their
land” to the residents, wrote Justice O’Connor, and “neither the city
nor the State compels petitioners, once they have rented their prop-
erty to tenants, to continue doing so. To the contrary, the Mobile-
home Residency Law provides that a park owner who wishes to
change the use of his land may evict his tenants, albeit with 6 or
12 months notice.”” Forcing an owner to wait a year before evict-
ing an unwanted tenant was not a taking; instead, the law “merely
regulate[d] petitioners’ use of their land.”*®

The government had made the same argument in Loretto, claiming
that the cable-installation requirement was not really compulsory
since the apartment owners could simply stop renting out property
if they did not want to abide by that requirement. The Court had
rejected that argument in a footnote. But in Yee, the Court brushed
aside its previous opinion “because there has simply been no com-
pelled physical occupation giving rise to a right to compensation
that [the mobile home park owners] could have forfeited. Had the
city required such an occupation, of course, [they] would have a right
to compensation, and the city might then lack the power to condi-
tion petitioners’ ability to run mobile home parks on their waiver of
this right. But because the ordinance does not effect a physical tak-
ing in the first place, this footnote in Loretto does not help [them].”*
Thus, the distinction between Loretto and Yee rested on the fact that
in the former case the law required an owner to accept an invasive
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occupation of the property, while in Yee it simply required the owner
to maintain a person on the property even after the owner no longer
wanted to. That distinction, however, is an illusion: the law of tres-
pass holds that anyone who stays after an owner orders him to leave
is guilty of a tort or a crime.

Even more abused is the Lucas category of takings. Although the
Court claimed that a law that completely deprives a person of the
value of his property requires compensation, it has never required
compensation for anything less than the total value. This has simply
served as an invitation for politicians to adopt laws imposing severe,
but not total deprivations. In one case in Rhode Island, for exam-
ple, the government prohibited a property owner from construct-
ing condominiums on his land—land that, without the restriction
in place, was worth more than $3 million.** But the government was
willing to let him construct a single home on the property, which
would make the land worth about $200,000.' Thus, although the
law deprived him of at least $2.8 million, the government was not
required to compensate him at all for this loss. By leaving a token
value to a property owner, the government can evade the compensa-
tion requirement even for such devastating takings.

Weakened as these two categories are, they provide more hope for
property owners than the third group of regulatory takings. If a case
does not fall within the first two categories, it is viewed through the
analysis created in Penn Central Transportation Company v. City of New
York.* The Penn Central test is actually not a test at all, but an “essen-
tially ad hoc, factual inquir[y]”* in which judges weigh various fac-
tors and intuit when a regulation “goes too far.” These factors are
first, the economic impact of the regulation on the property owner;
second, the extent to which the regulation interferes with “reason-
able, investment-backed expectations”; and third, the “character” of
the government action.

It is an indication of the hollowness of this test that in the three
decades since it was invented, the Supreme Court has never found
that it entitled a property owner to compensation. Moreover, as
Pacific Legal Foundation attorney R. S. Radford puts it, “In keeping
with what had become a long tradition . . . none of [its] terms were
ever defined, either in Penn Central or in any subsequent case.”* For
example, it is unclear what the “character of the government action”
means. From the few cases that have tried to answer this question,
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it seems to mean that a law that exceeds the government’s legitimate
powers, or a law that is somehow “unfair,” would exceed the police
power and constitute a taking. But other parts of the Constitu-
tion—particularly the due process of law clause—already prohibit
the government from going beyond its legitimate powers or acting
in a fundamentally unfair way. In one 1998 case, the justices were
divided over whether a law requiring a company to pay pensions
that it and its employees had not agreed to was a regulatory tak-
ing. Applying the Penn Central test, Justice O’Connor found that the
“character” of the government action was “quite unusual” because
it “implicate[d] fundamental principles of fairness underlying the
Takings Clause.”* But Justice Anthony Kennedy pointed out in a
separate opinion that questions of fairness are normative concepts
that apply through the due process clause, not through the takings
clause, and the Fifth Amendment declares that government may
never take property in violation of the basic standards of fairness
and equality that make up “due process of law.”** Only if a taking
meets these standards may the government condemn property, and
it must then pay just compensation.

The other Penn Central factors are equally problematic. Courts
apply them in an unprincipled and inconsistent way, depending on
the judges’” own conceptions of fairness, without clear guidelines.
Because courts will compensate an owner only for “reasonable,
investment-backed expectations,” cases often turn on whether the
judge thinks the investment was “reasonable.” If a property owner
was aware of the existence of a restriction on the property before he
purchased it, a judge is likely to find that the owner’s expectations
were not reasonable. In a 1999 case, a property owner lost despite
the fact that the law was enacted after he purchased the property,
because the court found that “public concern about the environ-
ment resulted in numerous laws and regulations affecting land
development” in the past, and thus the property owner should have
known that “rising environmental awareness” would “translate[]
into ever-tightening land use regulations” later restricting his right
to use his property.” As Professor Steven Eagle, a leading authority
on regulatory takings, explains, this focus on the “reasonableness”
of a property owner’s expectations creates a “vicious circuity: ‘A
person’s property is limited by an official’s determination of his rea-
sonable expectations, and his expectations are limited by the most
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recent statute, ordinance, or administrative ruling redefining his
rights.””3

Under the Penn Central analysis, inconsistency is inevitable. Some-
times, writes former U.S. attorney general William P. Barr, regula-
tions “that cause massive economic harm to the owner are held not
to go too far, whereas others with only a slight impact are found to
constitute regulatory takings. . . . As it turns out, the Court has usu-
ally not considered it unfair or unjust to force owners to bear fairly
heavy burdens, at least if the owner is rich.”* In general, no matter
how severe the economic impact of a regulation, so long as it falls
short of a total deprivation under Lucas, the other two Penn Cen-
tral factors—interference with investment-backed expectations and
the character of the government action—typically cut off a person’s
hope of recovery.

Why the Controversy over Regulatory Takings?

It seems obvious that the government should compensate owners
for certain violations of their property rights. “Viewshed ordinances,”
for example, are laws that prohibit construction so as to preserve a
pleasant view of a hillside or a coastline for the benefit of the general
public. In years past, if the government wanted to provide such a ben-
efit, it would condemn the property or part of the property through
eminent domain. The owner would be compensated and the public
would receive the benefit in precisely the same way that other public
recreational facilities are provided. Due to the vague and confusing
standards used in regulatory takings cases, however, local govern-
ments can use viewshed ordinances instead, to provide the public
with a view seemingly “free of charge.” Of course, it is not actually
free because the cost is simply borne by the property owner instead
of the taxpayer—a condition that courts have long said is precisely
what the takings clause was intended to prohibit: “The Fifth Amend-
ment’s guarantee that private property shall not be taken for a pub-
lic use without just compensation was designed to bar Government
from forcing some people alone to bear public burdens which, in all
fairness and justice, should be borne by the public as a whole.”

The issue of regulatory takings is controversial because govern-
ment today imposes so many restrictions on property owners that it
simply cannot afford to compensate them. Debates over regulatory
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takings law generally boil down to that simple problem: federal,
state, and local governments take so much property away from
people that there is just not enough money to make them whole.
As Douglas Kendall, executive director of the far-left Community
Rights Counsel, has acknowledged, environmentalists “realize that
a compensation requirement would essentially gut their efforts to
protect endangered species and sensitive ecosystems, because the
funds necessary to compensate these landowners simply do not
and will not ever exist.”* And Glenn Sugameli, an attorney for the
National Wildlife Federation, opposes compensation for regulatory
takings because they would be “so prohibitively expensive as to
force repeal of [environmental] protections.”* Thus, the argument
goes, since the government cannot afford to pay people for the inju-
ries it inflicts on them, it should not have to pay for those injuries
at all. This argument would seem to lack moral persuasiveness. Yet
lawyers and judges have frequently employed it to refuse compen-
sation to property owners whose rights were nullified by govern-
ment action. In one particularly severe case in the Lake Tahoe area, in
which hundreds of property owners were prohibited from construct-
ing on their land for decades, the Supreme Court eventually denied
compensation, noting, “A rule that required compensation for every
delay in the use of property would render routine government proc-
esses prohibitively expensive,” and quoting Oliver Wendell Holmes,
“’Government hardly could go on if to some extent values incident
to property could not be diminished without paying for every such
change in the general law.””*

There are several problems with the argument that government
should not have to pay for projects that cost too much. First, there is
the obvious moral objection: taking things without paying for them
is wrong. It commits an injustice against an innocent party. While
clever rationalizations for such injustices might be devised—arguing
that there is really no such thing as private property, for example—
these are nothing more than excuses for injustice, and they set a dan-
gerous precedent for the violation of other rights. If property can
be taken without payment because providing the public with cer-
tain public amenities is just too important a goal, then why could
the same rationale not be used to justify silencing dissenters, or
depriving people of their religious freedom? In the past, arguments
that the “public good” justified overriding individual rights led to
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horrendous abuses. When the Roosevelt administration interned
Japanese Americans in camps during World War 11, it had one of the
strongest possible arguments for the “importance” of its policies: the
United States was involved in the most horrific war in its history at
the time, and one of its enemies was the Empire of Japan. But few
today would agree that the government was justified in violating
individual freedom. Indeed, the government later formally apolo-
gized to and compensated the Japanese Americans it had wronged.

Secondly, those who oppose compensation for regulatory takings
often argue that such compensation would violate democratic prin-
ciples by restricting the ability of the majority to regulate the use of
property. But, in fact, such compensation would actually be good for
democratic decisionmaking. At present, bureaucrats can adopt gov-
ernment programs without concern for the costs of those programs
because the money does not come out of taxpayer funds. The costs
still exist and are still borne by somebody, but because they are not
borne by society in general, voters and taxpayers do not know what
they are. As New York’s highest court explained, the problem with
uncompensated regulatory takings is that there

isno attempt to share the cost of the benefit among those ben-
efited, that is, society at large. Instead, the accident of owner-
ship determines who shall bear the cost initially. Of course,
as further consequence, the ultimate economic cost of pro-
viding the benefit is hidden from those who in a democratic
society are given the power of deciding whether or not they
wish to obtain the benefit despite the ultimate economic cost,
however initially distributed. In other words, the removal
from productive use of private property has an ultimate so-
cial cost more easily concealed by imposing the cost on the
owner alone. When successfully concealed, the public is not
likely to have any objection to the “cost-free” benefit.*

If government must compensate for the injuries it causes, voters
would be better able to make wiser choices about the uses of state
power and about the wisdom of bureaucratic plans.*

Moreover, if democratic principles justify depriving individuals
of property rights without just compensation, then why would the
same argument not apply to other forms of government liability?
Why compensate for eminent domain, for example? It is obviously
expensive for government to pay for actually seizing property
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directly through eminent domain, which limits what the majority
can do. Yet nobody argues for eliminating the compensation require-
ment when government uses eminent domain to take land directly.
Government is also liable when it deprives people of other civil
rights. In Owen v. City of Independence, Missouri,*® the Supreme Court
explained the reasons why cities must compensate people whose
civil rights they violate. It would be ““uniquely amiss’” if the gov-
ernment itself, to which people “look for the promotion of liberty,
justice, fair and equal treatment,” could “disavow liability for the
injury it has begotten,” wrote Justice William Brennan.*

Requiring government to pay for the wrongs it commits creates
an incentive for wise and careful decisionmaking: “[CJonsideration
of the municipality’s liability for constitutional violations is quite
properly the concern of its elected or appointed officials. Indeed, a
decisionmaker would be derelict in his duties if, at some point, he
did not consider whether his decision comports with constitutional
mandates and did not weigh the risk that a violation might result in
an award of damages from the public treasury.”*® And when officials
“harbor doubts about the lawfulness of their intended actions,” the
possibility that the city might face damages for wrongful conduct
might lead them “to err on the side of protecting citizens’ consti-
tutional rights” or “encourage those in a policymaking position to
institute internal rules and programs designed to minimize the like-
lihood of unintentional infringements on constitutional rights.”*

Finally, it would be unfair to abandon the person whose rights have
been violated to carry the whole cost of a wrongful act by govern-
ment. It is “fairer to allocate any resulting financial loss” to the gov-
ernment and the taxpayers rather than to “those whose rights . . . have
been violated.”* The public is ultimately responsible for the wrongs
committed by government, and it is proper for the general public to
pay. The Owen decision was joined by Justices Thurgood Marshall,
William O. Douglas, Harry Blackmun, John Paul Stevens, and Byron
White—many of whom refused to apply the same logic to govern-
ment actions violating private property rights.!

The argument that government should not have to compensate
for regulatory takings because it would restrict the discretion of
bureaucrats would also justify insulating government from liabil-
ity for anything.” Indeed, under that principle, private corporations
should also be immune from tort liability since corporate officers

“i
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also need to make difficult decisions and it would be easier for them
to do so if they did not need to worry about being required to pay
damages for injuring people. Courts have never adopted this argu-
ment because the whole point of tort law is that private parties must
pay people back for harming them or depriving them of their rights.
For the same reason, government ought to compensate property
owners when it takes their property rights away. The argument that
government should be subject to different rules than private parties
is repulsive in a nation whose fundamental creed is that “all men are
created equal.”

Tactics for Denying Compensation to Property Owners

Law professors and judges have concocted a variety of mecha-
nisms to avoid compensating landowners who are barred from
using their property as they had hoped to do.

The most obvious method is to exploit the vague language of
Penn Central, declaring a property owner’s plans “unreasonable”
and therefore not subject to just compensation. But a more compli-
cated mechanism involves changing the court’s perspective on the
size of the taking itself—the so-called relevant parcel problem. Here,
the question is whether a regulation takes the complete value of a
section of the property (requiring compensation under Lucas) or
whether that section of property is only part of a larger landmass,
the value of which has merely been decreased, not eliminated, by
the regulation at issue. If, say, a law prohibits any development of
9 acres on a parcel of land 10 acres in size, is this a complete (and
compensable) taking of the 9 acres? Or is it only a noncompensable
diminution in the value of the 10-acre whole? By shifting the frame
of reference to the larger parcel, a court can declare that all but the
most oppressive regulation is merely a noncompensable decrease in
value.® Of course, this problem of definition is a serious one, but
Professor Eagle convincingly argues that the “relevant parcel” in a
takings case should be any “commercial unit,”* meaning that any
portion of the property that might otherwise be bought and sold on
a free market (such as easements or mineral rights) should be consid-
ered a compensable property right, even if it does not make up the
entire interest possessed by the owner. At present, the law focuses
instead on the economic impact on the property owner instead of the
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nature of the interest that the state has confiscated. Yet the Constitu-
tion does not protect the property owner merely from “heavy” or
“extreme” burdens; it protects a property owner from any depriva-
tion of property for public use.

Another technique for avoiding compensation is time limits. In
some cases, courts have held that if a property owner was aware of
a regulation’s existence when he purchased the property, he cannot
seek compensation no matter how much it limits his rights. This the-
ory, known as the “notice rule,” originated in a misapplication of the
Supreme Court’s decision in Ruckleshaus v. Monsanto, which held
that a chemical company was not entitled to compensation when it
was forced to disclose its secret formulas to the public in exchange
for a government license. The Court explained that the Monsanto
company knew of the existence of the disclosure requirement when
it sought the license, and therefore it essentially consented to the
taking of its trade secrets. In later cases, the Court clarified that this
“constructive consent” rule applied only when the complaining
party was seeking a government privilege and not when he or she
was simply seeking to exercise a property right. In Nollan v. Califor-
nia Coastal Commission,* for example, a California couple sued when
the government forced them to give up some of their property in
exchange for a building permit. The government argued that, like
the Monsanto company, the Nollans were aware of the requirement
when they bought the land and were therefore not owed compen-
sation. But the Court rejected this argument because the Monsanto
“notice rule” applied only to those who were seeking a “valuable
Government benefit” and not to “the right to build on one’s own prop-
erty.” That right “cannot remotely be described as a ‘governmental
benefit.””¥ Nollan represented a significant step: it would be all too
easy for the government to characterize any property right—which
the government must compensate for taking—as a privilege for
which the government can require the citizen to pay.

This is precisely what the state of Massachusetts argued in a
2002 case in which the state forced tobacco companies to disclose
their ingredients for the privilege of doing business in the state.
The tobacco companies argued that requiring the disclosure of this
valuable information essentially constituted a taking of their prop-
erty, but the government argued that the companies were aware of
this requirement when they chose to do business in Massachusetts,
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and therefore they were not entitled to compensation: they had
consented to the taking. At first, the trial court rejected this argument
as a misapplication of the Monsanto notice rule: “/[Plermission to
continue operating a lawful business is not the type of government
benefit” to which the notice rule could apply, the court concluded.®®
The idea that a business’s awareness of the existence of a confisca-
tory rule could alone cut off the right to just compensation “rests on
the positivist notion that since, in a broad sense, all property rights
emanate from the State, the State is free to take them away whenever
it determines to do so. That proposition must be rejected.”® That
decision was initially reversed by a three-judge panel of the First Cir-
cuit Court of Appeals, which declared that the notice/consent rule
did bar the plaintiff’s claims because “the ability to market tobacco
products in Massachusetts” was a privilege for which the state could
demand concessions from the tobacco companies.®® This decision
was again overturned, this time by the full First Circuit, which rein-
stated the trial court’s decision and found that the notice rule did not
apply. “[Alllowing a manufacturer to simply sell its legal product”
is a right inhering in ownership, “similar to building on one’s land,”
and not “a valuable government benefit” that can be conditioned on
the taking of property.® The state’s attempt to “condition the right to
sell tobacco on [a] forfeiture” was “an unconstitutional taking of the
tobacco companies’ products.”®

Similar confusion reigns in other courts. In 2000, the Rhode Island
Supreme Court held that when a property owner bought land
subject to a confiscatory land-use regulation, he could not seek just
compensation for that taking.®® The United States Supreme Court
reversed that decision, however, holding that judges cannot throw
out a person’s case simply because the law was in place years before
the lawsuit.* Justice Sandra Day O’Connor wrote a separate opinion
in the case arguing that the timing of a regulation could be consid-
ered among the other vague factors in the Penn Central “reasonable-
ness” analysis.®® Unfortunately, this has meant that courts continue to
decide that a property owner’s expectations were not “reasonable”
or that the property owner “consented” to the taking just because he
or she knew of its existence before buying the land or trying to sell
property.® In the raisin-confiscation case discussed in chapter 7, for
example, a federal judge found that farmers who tried to sell raisins
in the interstate market could not challenge the seizure of their crops
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because they were aware of the confiscation requirement when they
began selling raisins.*”

Perhaps the most absurd use of time limits to eliminate the rights
of property owners came in the Lake Tahoe case. There, the gov-
ernment enacted a series of supposedly “temporary” moratoriums,
barring property owners for more than two decades from construct-
ing anything on their land. According to the Lucas decision, a mor-
atorium that prohibits all economically viable use of land should
entitle the owner to compensation, and according to a case called
First English,®® even temporary takings of property require just
compensation. But in Tahoe-Sierra, which involved a combination of
total and (allegedly) temporary deprivations of the right to use land,
the Court found that the government owed the owners no compen-
sation. The Court began by carefully narrowing the question in the
case. Although the plaintiffs complained about the systematic, long-
standing deprivation of their property rights, the Court addressed
only “whether a moratorium on development imposed during the
process of devising a comprehensive land-use plan constitutes a per
se taking.”® It did not, declared Justice John Paul Stevens. After all,
compensating owners for such moratoriums would cost too much.

Those who oppose compensating property owners for regulatory
takings have adopted several other tactics beyond procedural tricks.
Some argue that the Founders never intended the Fifth Amendment’s
just compensation clause to require payment for regulatory takings
because colonial land-use law imposed restrictions on people’s prop-
erty use, and none of the Founders suggested that owners should
be compensated for these restrictions.”” Others point out that early
American decisions did require compensation for a wide variety of
non-eminent-domain takings, including what would today be called
regulatory takings.” It should not be surprising that at the time of the
Constitution’s ratification, more than a century before the creation of
the modern regulatory state, the Founders would not have provided
clearer restrictions on land-use regulation. Zoning and other land-
use planning devices were unknown to them and to the authors of
the Fourteenth Amendment, just as infrared cameras and telephone
eavesdropping devices were unknown to the authors of the Fourth
Amendment’s warrant requirement. Yet just as the principles of the
warrant requirement apply to technologically advanced versions
of “searching,””” so the principle of just compensation applies to
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modern regulations that confiscate the value of a person’s property.
Moreover, as Professor Kris Kobach notes, state courts before the
Civil War were already requiring compensation for takings that fell
short of outright seizure,” and we have seen how the United States
Supreme Court agreed in 1871 that acts that diminished the value of
land entitled the owner to just compensation.

Evenmore startling is the theory of “givings,” increasingly popular
among defenders of government control over land use.” According
to this argument, government creates whatever value property has
by eliminating restrictions on its use or granting licenses allowing an
owner to put land to a profitable purpose. It is therefore the property
owner who owes compensation, not the other way around.” “Giv-
ings” advocate Reza Dibadj acknowledges the underlying purpose
behind the theory: “Provided we are willing to refocus the debate,
there are ways to regulate without giving the public’s house away.””
In other words, shifting the burden to property owners gives bureau-
crats greater power to control the uses of property without having to
compensate those on whom those burdens fall.

But the givings theory ignores the fundamental status of individ-
ual freedom. Advocates of givings theory hold that freedom is simply
created by government decisions that give a person independence
from the interference of others. As law professor Cass Sunstein
pronounces, the “voluntary private sphere [is] actually itself a crea-
tion of law.”” Since both freedom and its opposite are equally the
creations of government, therefore, it is not possible to argue that
government is doing anything wrong or taking anything away when
it prohibits or restricts the scope of liberty people previously enjoyed;
it is merely redesignating the contours of the choices society allows
people to make. Proposed government actions cannot be judged
against a baseline of freedom because there is no such baseline: the
choice between liberty and restriction is morally neutral and is made
solely on a utilitarian basis.

Few property owners—indeed few owners of any rights—would
fall for such sophistry. The concept of property is logically prior to
regulation, just as production is prior to distribution, to say nothing
of redistribution. Building permits and land-use regulations do not
exist in a state of nature, but property does because individuals cre-
ate property through labor in interaction with nature.” To say that
property is created by the state’s choice not to deprive people of it
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is like saying that one’s property rights are merely the function of a
burglar choosing not to steal one’s things, or that government’s choice
not to censor or to persecute dissenters is the source of the rights of
free speech or freedom of religion. More than three centuries ago,
when Sir Robert Filmer advanced a similar argument in his treatise
Patriarcha, John Locke replied: “His system lies in a little compass; it
is no more but this, “That all government is absolute monarchy.” And
the ground he builds on is this, “That no man is born free.””” If one
holds that people are born free, in rightful possession of themselves
and their faculties, then liberty—and the private property rights that
arise from liberty—cannot be a gift of society.

As with the rational basis test, the givings theory shifts the burden
of proof in violation of logic. The person who asserts a claim ought
to muster the reasons supporting the claim; when such reasons are
not forthcoming, the claim should not be believed. Likewise, when
neighbors (or the government) assert the right to restrict a per-
son’s liberty or property rights, the onus is on them to substanti-
ate their claim, not on the right-possessor to justify why he should
be free. Those like Sunstein who argue that demands of privacy
must be “defended” against the presumption that government may
regulate® are imposing on the individual a logically impossible task.
As philosopher Anthony de Jasay explains:

The presumption of liberty implies that the act will remain
free and will not be stopped until the affirmation of its ob-
jectionable nature is not only made, but also verified. The
opposite presumption would stop the actor doing the act in
question until he could show it to be proof against possible
objection. There is an indefinitely large number of potential
objectors having a potentially infinite number of objections,
some of which may be sufficiently strong. To falsify the hy-
pothesis that the act is objectionable, and therefore not one of
the actor’s liberties, is a needle-in-the-haystack type of task,
very difficult and costly if the set of potential objections is
large, and logically impossible if the set is not finite (which,
in a strict sense, it never is). Taking the haystack apart blade
by blade to falsify the supposition of its harboring a needle
would take long enough to mean an indefinite suspension of
the act whose free performance depended on there being a
needle. Taken literally, the presumption that every act may
be harmful and hurt some interest would freeze everything
into total immobility.*!
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The fact that a person must be presumed free unless good rea-
sons exist for limiting his freedom is the reason for the criminal
law maxim that a defendant is innocent until proven guilty, and for
the same reason, the law must not presume that people are funda-
mentally unfree prior to the state’s creating their liberty or prop-
erty rights.® As Jasay concludes, the presumption that people are
basically free “is hardly a matter of ethics, of a liberal temperament,
or even of efficient social and economic organization. It is a mat-
ter of epistemology.”® Yet the givings theory adopts the opposite
presumption: it holds that people are basically unfree; that they are
endowed by the state with certain malleable rights, and that owners
of property or of other rights are deprived of nothing if the govern-
ment eliminates those rights.

Yet “givings” theory compounds its fallacies. In no area of private
law may a person demand a fee in exchange for not taking away
someone else’s property. In the 1987 Nollan case, the Supreme Court
accurately characterized such a demand as “extortion.”® Extortion
is wrongful because it puts an innocent person to the choice between
two things—"your money or your life”—when that person has the
right to both. And because government is only a group of individu-
als, it cannot have any greater right to extort citizens than can the
individuals who compose it But the givings theory holds that
because the state creates property rights by refraining from taking
away those rights, a landowner must pay for that grace. Extortion
therefore becomes wise government policy.

Exactions

Perhaps the fastest-growing area of regulatory takings law
involves “exactions”: demands government makes of landowners
in exchange for permission to use their property. These demands can
take the form of land, cash, or the waiver of other rights, and local
governments frequently impose these burdens as a way to increase
revenue without taking the politically unpopular step of raising
taxes. Often these cases consist of outright attempts to extort money
from property owners under the pretext of protecting the public.

If a developer plans to construct hundreds of new homes whose
occupants will overload the public streets, it might be rational for
the government to require the developer to mitigate this effect by
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improving the affected roads. But all too often, a property owner’s
application for a building permit gives local bureaucrats the oppor-
tunity to demand crippling and wholly arbitrary payoffs from the
owner. In a 2004 case in the Sacramento suburb of Elk Grove, Cali-
fornia, Jonette Banzon and her husband Mohammed Ahmad were
ordered to pay more than $240,000 for a permit to construct a $500,000
home. After they filed a lawsuit, the city decreased the demand and
the couple settled out of court.*® Such fees are quite common and are
increasing. A 2007 survey found that development fees had increased
by 77 percent nationwide in the previous four years, adding an aver-
age of more than $10,000 to the cost of a home.”” In some California
communities,® the costs are far greater: a 1999 report by the nonparti-
san Public Policy Institute of California found that residential devel-
opment fees average between $20,000 and $30,000 per home.* In the
community of Antioch, development fees accounted for more than 19
percent of the entire cost of a home.” And a 2001 report found that in
Contra Costa County, the construction of a 45-unit apartment build-
ing cost $920,000 in development fees alone—not counting the actual
costs of building materials or labor.”® Obviously, these fees have a
significant effect on the supply of housing and are among the biggest
reasons for the high prices of new homes.”

In the Nollan case, the Supreme Court sought to limit the abuse
of development fees by holding that when government demands a
concession from a homeowner in exchange for a building permit, the
demand must have a meaningful connection (or “nexus”) to amelio-
rating some public problem arising from the development.” In that
case, the California Coastal Commission told the Nollan family that
if they wanted a building permit, they would first have to sign over
an easement allowing the general public to walk across their yard to
abeach. The commission claimed that the Nollans’ new home would
block the view of the ocean from the highway and that this would
create a “psychological barrier” between the general public and
the sea.” But as the Court noted, the easement that the commission
demanded bore no relationship to this “barrier”: “It is quite impos-
sible to understand how a requirement that people already on the
public beaches be able to walk across the Nollans” property reduces
any obstacles to viewing the beach created by the new house.”*
The absence of a connection between the effect of the construction
and the demand the government made on them showed that the
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commission was actually using its regulatory power as a lever to
force the Nollans to give up something the commission wanted,
unrelated to government’s legitimate regulatory powers.”® The
Court used an analogy to explain the commission’s abuses: If gov-
ernment were to prohibit yelling “fire!” in a crowded theater, such
a law would doubtless be a constitutional exercise of police powers.
But if the government sold permits allowing people to shout “fire!” if
they paid the government $100, the otherwise legitimate rule would
be perverted into a money-making scheme that violated the Consti-
tution’s prohibition on taking property without compensation.”

Despite the Nollan decision, local governments continue to abuse
their power by demanding payments from property owners in
exchange for the permission to exercise the rights of ownership.”
In one case, a San Francisco hotel was forced to pay the govern-
ment more than $500,000 for permission to offer its rooms to the
general public instead of serving as a long-term residential hotel.
The California Supreme Court declared that the hotel was not enti-
tled to compensation even though, as Justice Janice Rogers Brown
explained in her dissent, the government was basically seizing the
hotel and selling it back to the owners at extortionate rates.”” A more
extreme case occurred in New York a year after the Supreme Court’s
infamous Kelo eminent domain decision. Property owner Bart Did-
den owned land that he intended to lease to CVS to operate a phar-
macy,'” but city officials wanted to develop the neighborhood, so
they decided to condemn it, Kelo-style, and transfer it to a private
developer. Although the developer planned to lease the land to a
Walgreen’s pharmacy instead of CVS, he approached Didden with
a deal: If Didden would agree to pay him more than $800,000, he
would not move to have the property condemned. Didden indig-
nantly refused, and the next day the city seized his land. Federal
courts refused to hear the case.’”!

Probably most disturbing of all is the case of Craig and Robin
Griswold, two Southern California property owners who were
told that if they wanted a building permit, they would have to
relinquish their constitutionally protected right to vote. Article XIIID
of the California Constitution guarantees homeowners the right to
vote on whether their property should be “assessed” fees for local
improvements, such as street lights and sidewalks. Without holding
an election, the government may not impose an assessment. But the
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Griswolds” hometown of Carlsbad enacted an ordinance requiring
property owners who apply for building permits and whose con-
struction projects the city estimates to cost above a certain amount
to either pay an assessment fee up front—nearly $115,000 in the
Griswolds’ case—or sign a waiver giving up the right to vote on
assessments. What’s more, the waiver runs with the land and will
bind anyone to whom the Griswolds might sell their land. Although
the Griswolds filed a lawsuit against the city, it was dismissed on
technical grounds and is currently on appeal.’”® When asked why the
city would do this, the city attorney told reporters that the Griswolds
were wrong to think their rights had been violated: “In this state,” he
said, “development is a privilege.”'%

The Future of Regulatory Takings Law

In the 1980s and early 1990s, there was hope among some prop-
erty rights activists that the Supreme Court under Chief Justice
William Rehnquist would be more sympathetic to the rights of
exploited property owners. Initially, some of the Court’s decisions,
including Nollan, substantiated that hope, but by 2005, when Chief
Justice Rehnquist was succeeded by Chief Justice John Roberts, it
was clear that the revival had not come. Indeed, in the last years of
Rehnquist’s life, the Court turned away from even the minor advances
it had made in protecting the rights of property owners. Most obvi-
ous were the Kelo and Tahoe-Sierra cases, which ignored constitutional
restrictions on government’s power to confiscate private property. But
the Court also seemed to limit the Nollan case when it decided that
property owners could not challenge the constitutionality of land-use
restrictions on the ground that they failed to “substantially advance”
the government’s asserted goals. Instead, the justices said, this argu-
ment could only be advanced under the Constitution’s due process
clause—meaning that courts would apply the flaccid “rational basis”
test when evaluating those restrictions.'™ In another case, the Court
reinforced a procedural technicality that generally bars property
owners from asking federal judges to hear their cases—a rule that
only applies to property owners and generally leaves them no realis-
tic chance of obtaining compensation for their injuries.'® The suppos-
edly far-right Rehnquist Court actually accomplished little in the way
of enforcing the Constitution’s protections for property rights.'%
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It remains to be seen whether the Roberts Court will be more
sympathetic to Americans who own private property and want to
build on it. So far, the Roberts Court has decided few property rights
cases, and those have gone badly for owners. In a 2007 decision, the
Court refused to allow a Wyoming rancher to sue the government
when it engaged in a years-long campaign of harassment against
him in an attempt to coerce him into giving up his land for free.'”
And a case regarding whether the federal government has power
under the Clean Water Act (which allows government to regulate
the pollution of “navigable waters”) to control the use of land miles
away from the nearest navigable waterway ended in a confusing
split decision that left citizens with little guidance as to what fed-
eral officials can and cannot regulate.'® Given the fact that Roberts
represented the government in the 2002 Tnhoe-Sierra case, and given
his pledge to Congress during his confirmation hearings that he
would operate with “judicial modesty” (meaning he would not dis-
turb the Court’s expansive and misguided interpretations of federal
power'?), it seems unlikely that the near future holds much hope for
property owners. '
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13. The Future of Economic Liberty

Constitutional protections for economic liberty suffered a severe
blow in the 1930s when the U.S. Supreme Court essentially stopped
paying serious attention to such matters. Instead, the justices rel-
egated the freedom of contract, property rights, and other economic
rights to the realm of “rational basis scrutiny” where elected legis-
latures and unelected administrative agencies are given virtually
free rein. Legal historians have sometimes argued that this sud-
den reversal of constitutional precedent came in reaction to Presi-
dent Roosevelt’s 1937 plan to “pack the Court” with sympathetic
new justices who would support his New Deal programs. These
historians have pointed in particular to four decisions in 1937 and
1938—Helvering v. Davis,'! NLRB v. Jones & Laughlin Steel Corp.?
West Coast Hotel Co. v. Parrish,®* and United States v. Carolene Prod-
ucts Co.*—as signaling the advent of the New Deal regime under
which we still live today. By caving in to Roosevelt’s threats, the
Court managed to evade the plan to add more justices—leading
to the quip that the justices’ sudden reversal was the “switch in
time that saved nine.”® This is an exaggeration, but it contains a
basic truth.

It is an overstatement because the court-packing plan had little
chance of succeeding, but also because the foundations for the New
Deal’s jurisprudential revolution were laid decades before by the
Progressive intellectuals: social scientists, philosophers, lawyers, and
judges who rejected the individualistic natural rights foundations of
the Constitution and its protections for economic liberty. In place of
these foundations, the Progressives substituted a collectivist politi-
cal philosophy that reinterpreted rights as permissions and elevated
“democracy” over liberty as a constitutional value. By “democracy,”
the Progressives did not necessarily mean majority rule or the Amer-
ican political tradition of government by consent; they meant public
decisionmaking, often by allegedly expert administrative agencies
that would impose scientific plans for the organization of society
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instead of the supposedly chaotic and haphazard mechanisms of the
free market. It took many years of test cases, dissenting opinions,
and debates in legal periodicals before the courts began embracing
Progressive theories. The culmination of Progressivism began in a
series of decisions in the mid-1930s, most notably Nebbia v. New York®
and Home Building & Loan Assoc. v. Blaisdell, three years before the
Court-packing plan was unveiled. The cases that invalidated such
New Deal programs as the Agricultural Adjustment Act® and the
National Industrial Recovery Act’ were significant but only tempo-
rary setbacks for Progressives. The 1937 and 1938 cases finally set the
course for the rest of 20th-century jurisprudence by eviscerating the
constitutional scheme of enumerated powers and splitting the Bill of
Rights into “fundamental” rights and “nonfundamental” rights.
Thus, while the “switch in time” is a myth, it is nevertheless true
that the overthrowing of constitutional protections for economic lib-
erty was sudden by legal standards. Within a decade, the Court aban-
doned the principles of classical liberalism and officially embraced the
doctrines of Progressivism. Cass Sunstein, an enthusiastic defender of
the New Deal legacy, acknowledges that these cases “altered the con-
stitutional system in ways so fundamental as to suggest that some-
thing akin to a constitutional amendment had taken place.”* Yet this
alteration did not include any actual constitutional amendment, and
it occurred mostly within the elite circles of intellectuals whose uto-
pian theories have been largely discredited since then." Neverthe-
less, the New Deal revolution was in line with worldwide intellectual
trends at the time. In the early 20th century, and especially the 1930s,
countries in Europe and North America were abandoning classical
liberal doctrines in favor of authoritarian and collectivist theories
of politics and economics. European governments embraced—and
social scientists applauded—fascism, communism, and allied ide-
ologies, and similar if less extreme effects were felt in Canada and
the United States. In 1934, Yale professor Francis W. Coker concluded
that the philosophical debate was over, and freedom of economic
choice had lost: “[TThe American courts have enunciated a broad
and positive collectivist doctrine” affirming government regula-
tion, he noted,? and there was “no important economic group that
now holds in practice to any anti-interventionist conception of the
proper sphere of state activity in the economic field.”"® An admirer
of the Roosevelt administration’s “rapid advances in collectivism,”**

280



The Future of Economic Liberty

Coker predicted that if its economic and social controls “work pass-
ably well in the emergency [of the Great Depression], they will in
many particulars became [sic] permanent parts of governmental
policy.”® His prophecy proved correct. “[I]n this day and age,” wrote
law professor Gary Lawson 60 years later, “discussing the doctrine
of enumerated powers is like discussing the redemption of Imperial
Chinese bonds. There is now virtually no significant aspect of life
that is not in some way regulated by the federal government.”*¢

The legacy of this intellectual shift, both in America and in Euro-
pean democracies, has left some interesting consequences in its
wake. In his thorough history of the decline of freedom of contract
in English law, Professor P. S. Atiyah noted a “strange paradox” that
is equally present in contemporary American law."” During the 19th
century, he explained, “a close association was perceived between
the role of the individual in the political sphere and his role as a
consumer in the economic sphere.”’® In both realms, individuals
were believed to be sovereign, having the same sorts of rights to
make their own choices and the same obligations to live up to their
responsibilities. Freedoms of speech and press, private property
rights, and the right to earn a living in a gainful trade were seen as
essentially equal kinds of claims to individual autonomy. But begin-
ning with the rise of collectivist theories at the opening of the 19th
century, “the sovereignty of the consumer in the economic sphere”
was “almost entirely eroded.” Today, individuals are presumed to
be competent to vote on important matters of public policy and are
even courted by politicians who seek to provide the public with vir-
tually any policy that voters demand. Yet the opposite attitude pre-
vails in economic matters, where political leaders view people as
incapable of making responsible decisions on their own. “Few peo-
ple accept that the public as consumers (rather than as voters) know
their own interests best, and can, therefore, be safely left to judge (for
example) of the quality of the products offered them for sale.”” In
short, economic freedom is perceived as a dangerous threat, while
the right to political participation is seen as a fundamental right of
all mature adults. When the two come into conflict, as they often
do, courts take pains to protect participatory rights, often ignoring
the right to make economic choices. Sometimes, they even denigrate
such freedom. Collective decisions are seen as the source, validation,
and limit of individual rights.
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Americans have not adopted this view consistently—certain
“fundamental” rights are still protected by courts, even though they
are not related to political activity. These are the so-called privacy
rights. The right to make personal sexual choices, for instance, is
strongly protected under such court decisions as Lawrence v. Texas,*
even though it does not contribute to “democratic participation.”
This category of rights is protected, as Justice Harry Blackmun once
wrote, because “they form so central a part of an individual’s life,”
and because “a person belongs to himself and not others nor to soci-
ety as a whole.”? Ironically, this is the language of natural rights,
which most of today’s lawyers and judges have repudiated, and
which ought also to include the freedom to make economic choices.?
Certainly, if the Constitution protects rights that are so central to
individual life, and if individuals belong to themselves and not to oth-
ers, there is no sense in disparaging their right to buy and sell property,
or to work for or run a business. Judges who have supported privacy
rights, but not property rights or economic freedom, have struggled to
formulate some justification for this difference in treatment, but have
failed. In fact, their attempts have only led to more confusion.

The controversial case of Griswold v. Connecticut® demonstrates the
perverse results of this “double standard” in constitutional rights.
In that case, Justice William O. Douglas, a Roosevelt appointee and
lifelong defender of the New Deal legacy, struck down a state law
that prohibited doctors from advising married couples about contra-
ceptives. Although the Constitution does not explicitly declare that
married couples have the right to use contraceptives, Douglas found
that this right was constitutionally protected because “specific guar-
antees in the Bill of Rights have penumbras, formed by emanations
from those guarantees that help give them life and substance.”*
When viewed together, the Third, Fourth, Fifth, and Ninth Amend-
ments, which refer to rights of security in the home or to unenumer-
ated rights “retained by the people,” create in Douglas’s words “a
zone of privacy which government may not force [a person] to sur-
render to his detriment.”

Douglas’s notion of emanations and penumbras has been ridiculed
and parodied many times, but it represented a clumsy attempt to
provide constitutional protection for rights he held dear and that did
not relate to political participation, while clinging to the Progressive
notion that rights are nothing more than permissions government
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may grant or withhold for the betterment of society. The reason this
effort was unconvincing is that privacy and economic freedom involve
the same basic principle: the right of an individual to choose for him-
self how to pursue happiness while respecting the rights of others to
do the same. Douglas’s contorted vocabulary was the consequence
of trying to embrace one and push away the other when the two are
logically inextricable. Since Griswold, even more embarrassments and
paradoxes have arisen from judicial attempts to explain why some
rights are fundamental privacy rights—even when they lack tradi-
tional standing in American legal history—but others are “nonfun-
damental,” economic matters that government can control almost at
will. As Justice Thomas pointed out in the Kelo case, courts now hold
the privacy of acts in the home to be sacrosanct—but impose almost
no restrictions on the government’s efforts to seize the home itself.

At bottom, the difference in treatment between some rights and
others is rooted not in principle or consistency but in power. As
Michael McGerr notes in his history of Progressivism, the advocates
of the New Deal and Great Society programs “knew, better than the
old progressives, how much the people were eager for Washington
to help ensure their prosperity.” Post-New Deal political and judi-
cial leaders believed that government should “make sure Americans
could afford pleasure, and then get out of the way.”* Government
relies on the denigration of economic liberty to perpetuate its redis-
tributive programs. Unfortunately, property owners and business
owners have largely failed to stand up for their rights.

Thanks to the New Deal revolution, any discussion of economic
liberty and the law tends to involve a long discussion of legal his-
tory. Bernard Siegan’s pioneering book, Economic Liberties and the
Constitution, and his subsequent works, such as Property Rights from
Magna Carta to the Fourteenth Amendment, were largely investiga-
tions into nearly forgotten precedents protecting these rights. This
use of the historical perspective is necessary because much of the
Progressive revolution was devoted to obscuring or rewriting legal
history. In the 1930s, writers like Irving Brant,” Dean Alfange®
Alphaeus Thomas Mason,” and others crafted an interpretation
of the Constitution that ignored legal protections for property and
economic liberty. Brant, for example, wrote a hysterical polemic
in 1937 entitled Storm over the Constitution, with an introduction by
Vice President Henry A. Wallace, arguing that the New Deal was
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compatible with the intentions of the Constitution’s authors and
that in those rare cases when the two conflicted, historical necessity
overrode the Constitution’s language. “By every definition that can
be found in the records of the Federal Convention,” Brant wrote,
“the implications of national power in our Constitution are broad
enough for national necessity. . . . The power is in the Constitution.
The framers put it there, and when we deny its existence, we deny
their work.”*® Thus, opponents of the New Deal who complained
that the government was violating basic constitutional principles
were really just “avoid[ing] living issues.”*! The Framers “intended
the powers of the federal government to be broad enough to achieve
the purposes stated in the preamble,”** and Supreme Court deci-
sions striking down New Deal programs were simply the work of
reactionaries opposed to the progress of “economic democracy.”

Brant and other Progressives managed to persuade important legal
thinkers either that constitutional protections for economic liberty
were modern usurpations by judges beholden to the capitalist class
or that such protections had been superseded by the imperatives of
modern society. Their success has never been undone, and today;,
prominent historians still contend that the right to earn a living is not
a legitimate constitutional right at all. Paul Kens, for example, claims
that Stephen Field’s dissent in the 1873 Slaughterhouse Cases “invented
a new right. Nowhere does the Constitution expressly guarantee a
right to engage in a trade or profession.”* Kens ignores the legal his-
tory, well known to lawyers of Field’s day, that secured this right
as far back as the 17th-century Case of the Monopolies.* And while
the Constitution may not include the words “right to earn a living,”
many other rights that are not “expressly” guaranteed in the Consti-
tution are universally recognized as part of the “liberty” protected by
the Fifth and Fourteenth Amendments. Be that as it may, scholars like
Siegan have demonstrated that few rights are as firmly situated in
American history as the right to earn a living without unreasonable
interference by government. Since the Supreme Court has explained
that the “liberty” protected by the Constitution includes rights
“deeply rooted in this Nation’s history and tradition,”® there can be
little serious dispute that economic freedom, including the right to
engage in a trade or a profession, is a constitutional right.

Much progress has been made recently in vindicating this his-
tory. Although the Progressive consensus against Lochner prevailed

284



The Future of Economic Liberty

virtually unchallenged for more than 75 years, until it was first ques-
tioned publicly by William Letwin in 1979% and Siegan in 1980,” a
new generation of academics has reevaluated this understanding in
the years since. David E. Bernstein—the nation’s leading authority
on the case—observes that “[s]cholars from across the political spec-
trum increasingly argue that in completely abandoning Lochner, the
Court has left important economic rights vulnerable to government
overreaching.”*® Prominent academics are challenging the consen-
sus view and arguing that, as a matter of both history and legal and
political philosophy, protections for economic freedom are essential
to the American constitutional order. And organizations like the
Pacific Legal Foundation and the Institute for Justice have brought
legal challenges setting important new precedents in defense of
economic liberty. Meanwhile, scholars in the law and economics
movement have made dramatic advances in articulating a scholarly
defense of free-market economics and the legal institutions that fos-
ter economic freedom.*

But defenders of the right to earn a living must not be lulled into
thinking of themselves as devotees of the past, or as advocates for
a “return” to some historical idyll. The fact is that economic liberty
has never been thoroughly and consistently protected in American
law. During the 19th century, minority groups and women were
almost entirely deprived of economic freedom. Bribed legislators
gave monopolies to favored businesses and steered government
contracts to their friends. The government routinely granted sub-
sidies and favors to “private” enterprises through direct grants and
shady secret deals and by allowing them certain government pow-
ers, such as the power of eminent domain. Simply put, there was
never any “golden age” of economic freedom in American history.
In some ways, entrepreneurs and companies were freer in the past,
but in other ways, they were much more restricted. Defenders of
limited government do themselves a profound disservice, there-
fore, when they describe themselves as advocating a return to an
older understanding of the Constitution. Like other constitutionally
protected freedoms, economic liberty is not backward looking, and
its defenders are not demanding to “turn back the clock.” They are
seeking a promise that was never fully honored by American law. To
paraphrase philosopher Ayn Rand, defenders of economic freedom
are not seeking to restore freedom, but to discover it.
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An immigrant living in Florida who seeks to open a taxi company
but finds his opportunity stifled by unresponsive bureaucrats and
intrusive regulations that benefit only established taxi companies is
not looking to the past or longing for some golden age. He is looking
forward to the American dream—a dream pursued but never fully
implemented by America’s Founders or by the generations that fol-
lowed. He is looking for the right to pursue happiness. In our age,
that right is more widely available to a broader class of people—men
and women of more races and conditions—than ever before. Yet in
many ways, it is still obstructed by outdated bureaucratic machinery
that was put in place in the time of our grandparents. The regula-
tion of taxicabs, like the rational basis test itself, is the rusty relic of
an age when American intellectuals thought economic freedom had
proved itself unworkable and the shining future would be centrally
planned and bureaucratically controlled. Subsequent decades have
vindicated the freedom of choice: the fall of communism, the enor-
mous expansion of free markets in the post-World War II era, the
undreamed-of possibilities of the information age, of Internet com-
merce, and globalization have proved them wrong. Yet the fossils of
the regulatory state remain in place, thwarting the dreams of those
who want only to earn an honest living without unreasonable gov-
ernment interference.

The future of economic liberty will depend in part on a reevalua-
tion of inherited prejudices about Lochner and similar cases.* For one
thing, it will require lawyers, judges, and academics to reject the anti-
quated assumption that judicial protections for economic freedom
benefit only greedy corporate interests at the expense of workers and
the underprivileged. In fact, “big business” has rarely been fond of
the free market. It is the innovator who seeks economic freedom—the
person with a new idea. Whether it be the pest control technician who
wants to try a new method for preventing pigeons from landing on
buildings, or the hair braider who wants to open a new shop to do
hairstyles that consumers had never seen before, it is the newcomer
who seeks economic freedom. And it is often the old, established busi-
nesses that want to be protected against new competition. Picturing
the revival of economic liberty as a return to the past means getting
the truth entirely backward. It is the future that needs freedom.

Implementing constitutional protections for economic freedom
will require a reevaluation of the relative positions of democracy and
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liberty in the American constitutional order. This will be difficult for
some, but it is already starting. Prominent liberal lawyers like Pro-
fessor Laurence Tribe,* former Clinton administration solicitor gen-
eral Walter Dellinger,** and former American Civil Liberties Union
president Nadine Strossen* have joined libertarian writers like Rich-
ard A. Epstein,* Randy E. Barnett,* and Clint Bolick* in arguing that
the right to economic freedom deserves respect and judicial protec-
tion, just as do freedom of speech, freedom of the press, or freedom
of religion.

One area in which change can already be detected is in the reevalu-
ation of the Slaughterhouse Cases. There, the Supreme Court declared
that the Fourteenth Amendment’s privileges or immunities clause
only protects a narrowly defined class of rights that owe their exist-
ence to the federal government—a class that did not include the
right to work in a common occupation. There is a strong consensus
among legal academics that the decision was wrong and that, what-
ever else might be said about the privileges or immunities clause,
it was intended to provide a far broader scope of protection than
the Slaughterhouse Court recognized.”” Liberal law professor Akhil
Amar contends that the Supreme Court, by “strangling the privi-
leges-or-immunities clause in its crib,” delayed the implementation
of important civil rights milestones,* and the conservative dean of
Chapman University Law School, John C. Eastman, agrees, writing
that Slaughterhouse was “flatly inconsistent with the original under-
standing of the Privileges or Immunities Clause.”*

The academic rejection of Slaughterhouse has become so strong that
the Supreme Court has also indicated a willingness to reconsider the
decision. In Saenz v. Roe, for almost the first time in 125 years, the
Court held a state law unconstitutional for violating the Fourteenth
Amendment’s privileges or immunities clause.” “Legal scholars
agree on little beyond the conclusion that the clause does not mean
what the Court said it meant in 1873,” wrote Justice Clarence Tho-
mas in a separate opinion.” The Court’s decision did not address
specifically what sorts of rights are protected by the clause, merely
observing that there are “fundamentally differing views” about
what it covers.” Nor did the decision discuss whether or to what
degree the clause protects economic liberty. But the Court’s willing-
ness to cite it at all signaled its potential for protecting individual
rights. Justice Clarence Thomas has shown particular interest in
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such arguments, indicating in at least one other case that he believes
the clause ought to protect far more rights than the Court has been
willing to acknowledge.> This is hardly surprising, as Thomas pub-
lished an important law review article about the clause years before
being appointed to the federal bench.®

Some defenders of economic liberty look to the overruling of
Slaughterhouse as the only realistic chance of reinvigorating consti-
tutional protections for economic freedom, given the disdain with
which Lochner and similar cases are still viewed by most lawyers,
judges, and law professors.® This option is viable given that the
Supreme Court has since abandoned the view expressed in Slaughter-
house that the right to earn a living is not a federally protected right.
It and other federal courts have acknowledged, albeit rarely, that
the right is protected by the federal Constitution.” Thus, there is no
legal reason why, even without overruling Slaughterhouse, the clause
would not protect economic freedom against state interference.

But there are two political reasons why a revival of the privileges or
immunities clause might still be a long way off. First, many defend-
ers of the modern regulatory welfare state, perhaps the largest single
obstacle to economic freedom, have shown a willingness to preserve
the New Deal legacy at virtually any cost. In many instances, this
had led to contorted legal arguments or even to the outright ignor-
ing of the Constitution’s language. Professor Bruce Ackerman has
even devised an argument that the New Deal era worked a kind
of invisible constitutional amendment that legitimizes government
programs that lack any actual footing in the Constitution’s text
and history.® Others reveal an even more explicitly result-oriented
approach. David Skillen Bogen, author of Privileges and Immuni-
ties: A Reference Guide to the United States Comstitution, warns that
the reversal of Slaughterhouse “threatens . . . to bring back the infa-
mous Lochner decision,” and therefore that courts should hesitate
to enforce the privileges or immunities clause.”” And Michael Kent
Curtis, perhaps the nation’s leading authority on the history of the
clause, wrote a law review article of more than 100 pages trying to
devise an argument for overturning Slaughterhouse without reviving
serious protections for economic freedom.®

Such arguments cannot escape the fact that, as Randy E. Barnett
has put it, “the privileges or immunities protected from abridge-
ment by the Fourteenth Amendment. .. included the ‘right...to
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make and enforce contracts’—the very right protected by the Court
in Lochner v. New York.”®! Nevertheless, they demonstrate that the
legal academy and almost all political leaders in the United States
are willing to indulge even questionable theories to support the con-
tinued viability of the government apparatus that routinely intrudes
on economic freedom. As Professor Gary Lawson concludes,
“[E]ssential features of the modern administrative state have, for
more than half a century, been taken as unchallengeable postulates
by virtually all players in the legal and political worlds,” and there
is “no reasonable prospect that this circumstance will significantly
improve in the foreseeable future.”® Judges committed to preserv-
ing the modern regulatory state at all costs, and armed with the
powerful tool of rational basis scrutiny, can find easy opportunities
for quashing appeals for economic freedom. The decision in Powers
v. Harris,® in which the Tenth Circuit Court of Appeals declared
economic protectionism alone to be a legitimate state interest under
the Fourteenth Amendment, is the most extreme example of this
kind of thinking. Because “adopting a rule against the legitimacy
of intrastate economic protectionism and applying it in a principled
manner would have wide-ranging consequences,” the court simply
rejected the proposition that economic regulations should actually
advance some general public good.*

Defenders of economic liberty therefore face an extremely diffi-
cult battle in a field that is more uneven than any other ever faced
in the history of American law. Even at the lowest point of the days
of slavery, some American courts were willing to declare slavery
unconstitutional.®® And even in the era of Jim Crow, many legal
academics and leading judges considered segregation unconstitu-
tional and were willing to take steps to end it. But while more legal
scholars are open to viewing Lochner favorably and to questioning
the viability of Slaughterhouse and New Deal—era precedents, they
remain a minority in the academy, and virtually no federal judge
is willing to challenge the Progressive consensus openly. Moreover,
the consuming disfavor with which economic freedom is treated
today in both the legal academy and the judiciary is supported by
entrenched economic interests that have grown up around various
institutions that depend on violations of economic freedom, institu-
tions that will fight hard to retain their legal privileges and monopo-
lies. As public choice theory suggests, organized professions that for
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70 years have enjoyed the power to eliminate competition through
licensing, zoning, and other laws will spare little effort in defend-
ing their turf. When Senator Joseph Biden demanded at a confir-
mation hearing to know whether Supreme Court nominee Clarence
Thomas believed in the theories advanced in Richard A. Epstein’s
book Takings, the message was clear: powerful interests will do what-
ever they can to perpetuate the Progressive apparatus of restrictions
on economic liberty.®

Aside from this overwhelming bias against economic freedom,
there is the allied effort by some academics to overturn Slaughter-
house in a way that will actually increase restrictions on economic
freedom. Lawyers like Erwin Chemerinsky, Charles Black, Peter
Edelman, and Frank Michelman have argued that the privileges
or immunities clause ought to be revived, not to protect the right
to earn a living but to provide a constitutional basis for welfare
payments.”” In brief, they argue that among the “privileges or immu-
nities” of citizens is the right to receive the money earned by others
and taken from them by force. It need hardly be said that the advent
of a constitutional right to welfare would work an enormous change
on the American nation. Such a right is fundamentally incompatible
with the freedoms guaranteed in the Constitution—particularly eco-
nomic liberty and property rights—since a right to such payments
would mean that some people are entitled by right to the earnings
of others.® A right to welfare would lead government beyond the
“negative rights” conception that underlies the Bill of Rights—a con-
ception called “negative” because it requires people only to refrain
from interfering with one another’s expression or religion or prop-
erty—and into the realm of “positive rights,” where one person may
demand certain goods and services from another. If person A has a
right to the wealth created by person B, that means he may coerce
B by taking from him the fruits of his labor or even forcing him
to work against his will. As philosopher Robert Nozick observed,
the theory of “distributive justice” underlying the modern welfare
state “involve[s] appropriating the actions of other persons. Seizing
the results of someone’s labor is equivalent to seizing hours from
him and directing him to carry on various activities. . . . This proc-
ess ... makes them a part-owner of you; it gives them a property
right in you. . . . These principles involve a shift from the classical
liberals” notion of self-ownership to a notion of (partial) property
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rights in other people.”® Indeed, not long ago the Canadian govern-
ment even considered forcing doctors to work in certain “unders-
erved” areas in order to provide citizens with a “right” to health
care.”” Needless to say, the advent of a constitutional right of some
Americans to the wealth earned by others—and thus, a legally
enforced power to override the economic choices of others—would
contradict the fundamental right to the pursuit of happiness.”* As
Thomas Jefferson wrote almost two centuries ago, “To take from
one, because it is thought his own industry and that of his fathers
has acquired too much, in order to spare to others, who, or whose
fathers have not, exercised equal industry and skill, is to violate arbi-
trarily the first principle of association, the guarantee to everyone
the exercise of his industry and the fruits acquired by it.””>

To be sure, government by statute already routinely takes money
from some and transfers it to others, but it is precisely the fact that
such transfers infringe on the rights of productive workers that
raises moral and political objections to those programs. What is
more, transforming welfare from charity into a constitutional right
would make it extraordinarily difficult to implement changes like
the Clinton administration’s successful welfare reforms and would
radically alter the nature of constitutional liberty. It would also likely
lead to an exodus of productive enterprises from the United States—
a “brain drain” similar to that already experienced in Canada and
other countries where socialized medicine has driven doctors to
leave for countries where their freedoms are more respected.”

Disturbing as the prospect is, there is a colorable legal argument
for some form of a constitutional right to welfare. A clause in the
Articles of Confederation required the states to respect the privileges
and immunities of citizens, “paupers, vagabonds, and fugitives from
justice excepted.”” The fact that this phrase was eliminated by the
Constitutional Convention in 1787, and by the Fourteenth Amend-
ment Congress in 1868, leads advocates of a constitutional right to
welfare to argue that the amendment lacking that clause should be
read to require the provision of “food, shelter, and medical care” to
all “paupers” or others the state regards as needy.” This threat has
led some otherwise sympathetic scholars to view the possibility of a
revived privileges or immunities clause with skepticism—what John
Eastman calls the “Justice Brennan Problem.” Many conservatives
and libertarians, he writes, “are not willing to give any credence to

291



THE RiGHT TO EARN A L1VING

a natural rights jurisprudence” because it might “become the depar-
ture point for Justice Brennan’s, or now Justice Stevens’s, liberal-
ism—a liberalism that purports to be grounded in natural rights but
actually ignores the tenets of such rights.””

Thus, it is understandable that conservatives and libertarians
might hesitate to join in seeking to revive the privileges or immu-
nities clause. Yet that hesitation is ultimately unjustified. After all,
those who believe the Constitution should guarantee welfare rights
will pursue that goal regardless of whether or not free-market advo-
cates promote a restoration of the privileges or immunities clause;
already they have made significant advances in that direction
under the due process clause and other constitutional provisions.”
For defenders of economic liberty to avoid using the privileges or
immunities clause as it was intended out of fear that others might
mis-use it would do little to forestall the movement for the consti-
tutionalization of welfare, but it would abandon an important and
legitimate tool that might do much good in protecting economic
freedom. History always moves forward; the question is what can
be accomplished in the interim.

In the end, the cause of economic liberty—of the American dream
itself—will prevail only if its advocates are willing to take the time
not only to litigate in courts but also to educate their fellow citizens.
The Progressive movement was enormously successful in inculcat-
ing what was then a new principle in American culture: the notion
that one person has a right to control how another person uses his
property or freedom. The elevation of collective decisionmaking
over the right to make one’s own choices—of “democracy” over
liberty—took many decades. But once the Progressives prevailed,
they taught their principles to a new generation of Americans, and
that generation taught their children, and so on to the present day.
Thus, many American adults no longer understand the basic eco-
nomic and moral foundations of the free market. Moreover, most
lawyers and judges do not know the history of the Progressive legal
theories that they were taught in law school. Many have never even
considered the issue, and given the habitual conservatism of the law,
it is especially hard for them to understand why economic freedom
might deserve greater protection than it currently receives. To them,
the legacy of the New Deal is a palimpsest: simply the background
that they take for granted. The idea that economic freedom would be
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protected by the Constitution in the same way that it protects rights
of religious freedom or privacy strikes many of them as bizarre.
Thus, in the end, it is only cultural and social change that can revive
the freedom of economic choice. Only when Americans, and particu-
larly the legal elite, come to recognize the fundamental importance
of that liberty and the unfairness of laws that limit it, will the nation
be prepared to extend full protection to the fundamental human
right to earn a living.
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